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MR. BOBBE: That's all. 
THE COURT: Step gown, sir, 
(Whereupon, the witness was excused by 
the Court.) 
THE COURT: Next witness, 
BATTEN, of 3030 Michigan Boulevard, 
Racine, Wisconsin, calleg to testify on behalf 
of the pefengant, ang being first quly sworn, 
testifieq as follows; 
DIRECT BXAMINATION 
BY MR, HUGHES: 
Q Mr, Batten, what is your occupation? 
A I am the presigent ang chief executive officer 
of Twin pisc. 


Q Am I talking loug enough so that you can hear 


A Yes, sir. Thank you, 

Q How long have you been associated with Twin 
pise Corporation? 

A I have been employed there since 1935. 


Q Can you tell us just very briefly what your 


acagemic backgroung ang training has been? 


A Yes. I graguated from Angover in 1931, from 
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Yale in 1935 with a gegree in economics, and in 1949 I got a 
certificate of mechanical engineering from the University of 
Wisconsin, the night extension division, ang I have gone 

courses in various subjects since, ang currently am doing one 


ta international re lations, 


a 


What is your title? What office go you ho, 


at Twin pisc at the present time? 


A I am the presigent ang chief executive office., 4 


There is no cheirman, but I also serve ag chairman, 


Q Are you also a gixector of the LEM Cor poration, 
the nefencint in this case? 


A Yes, 


Q Can you tell us in a general way also what the 
nature of the business of Twin pisc lncorporateg is? 


A Well, Twin pise is a world-wide very specializeg 


Law 


manufacter of ingustrial power transmission equipment, We 


builg a wige range of progucts incluging power shift transmis- 
sions, hygraulic torque converters, fluiq couplers, axles, 
differentials, ingustrfel clutches ang many combinations of 


these items, 


Can you tell us also a roximately how lon 
y p y & 


you have been the presigent ang the chief executive officer 


of Twin pisc? 


ll ie i LE ae a ca Na lh a 
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4 I can tell you that exactly. I have been the 
presigent since September, 1948, but not the chief executive 
officer. I have been the chief executive officer since 


April, 1960 when the chairman qied. 


Q poes Twin pisc Corporation have any subsidiary 
corporations? 
A Yes, we have quite a few, We are actually 


locateg aroung the worlg, ang we have et this moment eight 
wholly owneg subsiqiaries, ang one joint venture, a ninth 
subsigiery, if you will, in Japan. We are on five continents, 
ang we have two subsidiaries in this country, including LEM, 

Q In connection with your responsibilities as 
preagigent of Twin pisc, was it part of your job to keep abreast 
of the operecions of the subsidiary corporations? 

A Yes, ingeed. 

Q Ang did you keep abreast of their affairs in 
a general sort of way? | 

A I mage my best effort to go so, rir, I have 
always hag mont!'y reports from the managing directors. I 
am a director at least on each of the subsigiary boards. I 
have made it my business to keep personal contact with these 
etienaios. I can say that th re is very little that has gona 


on in them that I haven't been generally aware of, but not 


Paar eee ee 


— 


#% « 
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always in complete getail, 
Q pid there come a time when Twin pisc was 
contacted by Mr. Lowell who is the Plaintiff in this action? 
A In pecember, 1967, by letter. 
Q Mr. Batten, I show you what has been marke q 
as pefengant's Exhibit A in this action ang I ask you if that 


is the letter from Mr, Lowell to which you refer? 


A Yes, sir, 

Q pig Twin pise respong to thar letter in ény 
wey? 

A Yes, sir. I phoneg Mr. Lowell. It sounded 
very interesting to me, the progucts he described, They 


happeneg to include Products which I felt woulg be of extreme 


interest to Twia psec. 


Q Ang you hag a telephone conversation with him, 
did you? 

4 Yes, sir, 

Q When you referred to the progucts he described, 


that is the progucts he describeg in this initial letter to 
you, is that correct? 
A Yes, incluging the miniaturizeg electric clutches, 


but also the references to control systems vf an electronic 


nature because we were in the process of deve loping some of 
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Ou- own electronic control systems for power shift transmissions, 
ang this sort of thing, ang from the gescripction of Mr, 
Lowell's work, it was obvious to me thar we might gain quite 
a step forwarg by associativn with his operations. 

Q I gon't want to go into this in any qgepth, but 
what were the kings of customers who used the kings of 
progucte that you make? I'm not recessarily interesteq in 
names, but what vwese the king of ingustrial users? 

A The pwogucts where I felt his expertise could 
apply were power shift transmissions with hyqraull. Crsyque 
converters on earth moving materials, hangling machinery for 
people such as International Harvester, J.I. Case, Al*is 
Chalmers, ang others. Also, of course, I was interested 
in the minfeturizeg electromagnetic clutches because I was 
aware of the fact that these had a tremengous future in the 
business machine ingustry, ang whereas we were clutch manu- 
faciurers we were totally without any experience in that size 
clutch, ang in that inqgustry, eng I felt that we might find 
a place for ourselves in something very useful. 

Q You tolg me that in response to that letter 
you telsphonsg Mr. Lowell ang had a conversation wit! him, 


Can you give me the substance of that conversation? 


MR. BOBBE: Your Honor, all of this 
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ig mergeg in the written contract, ang I object 
to it on those grounds. 
THE COURT: Overruled. 

A I tolg Mr. Lewell that I thought that his letter 
was interesting to Twin pisc potentielly but that to explore 
the issue, that my own time wos Limiteqg at the moment ang 
that I woulg like to seng two people out there, officers of 
the company, Twin pisc, to see what he hag,to talk further 


with him ang to give me a report on the matter, 


Q pid you ingicate who those two people were? 
A Well, Mx. Gibson ang Mr. Howell. 
Q Ang dig Mr. Gibson ang Mr. Howell in fact go 


to -- when you say go out, gO you mean coms east here? 
A pig they what, sir? 
Q I say, dig those two gentiemen in fact come 


here, come here to the east to see Mr. Lowell? 


A Yes, they gid. 
Q Then negotiations commenced, is that correct 
A They reconmenged to me that we should in- 


vesti: ate, we should so into negotiations with the principals 
of LEM to acquire the company, 


Q pig you from time to time participate in those 


negotiations? f 


jul pias atte ih dl tae a Cina die i * te ise he Rn ci el salt OP aa AE PA te dat Sik Aes RA ee 
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A Actually not too much in gepth, Mr. Hughes, 
because again, with the wige flung problems of Twin pisc, I 
simply qiqn't have that amount of time to qgevote, and people 
who were experts in going this sort of work were qoing the 
preparatory work in the last analysis. I heq to agree with 
their recoomengations. 

I shoulg say that M:. Gibson was then employed 
as vice presigent, corporate level gqevelopment, so a major 
part of his work was then currently given to examination of 
a morger or acquisition cangiqates, ang to developing the 
case, while Mr. Howell was vice presigqent in finance, who 
normally giq the financial structuring of our proposals. So, 
I really came into it only efter their investigations were 


faixly complete, ang following several months of | ‘eliminary 


negotiations with Mr. Lowell. 


THE COURT: After that there was a 
merger, wasn't there? 
THE WITNESS : Yes, 
THE COURT: Let's get right gown to 
that, Mr. Hughes, 
BY MR, HUGHES: 
Q Now, unger the merger, what was the arrangement 


between the stockholgers of LEM ang your company? 
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¢ 
A Well, we exchanged shares. “| 
MR. BOBBE: I object to chat, 
THE COURT: That has alreagy been 
covered in the evigence, Mr. Hughes, 
Q po you recall c.¢ conversation as to compensa-~ 
tion paiq to Mesers. aaa’ and Everett for their shares? 
A Yes. We paig Mr. Lowell 3,680’ ana half that 
pens Toa a Everett, so the market value of are exchange ( 


et that time was $150,000. 
Q After the ecquisition Messrs. Lowell ang 
Everett remained in the employ of LEM, is that correct? 


A They qiq ingeed. 


) 


Q Ang they hag written contracts which are 
marked in evigence here in this action, ang you are aware of 
that, are you not? 

A Yes, 

Q As a matter of fact, you have been present 


throughout the trial, have you not? 


A Yes, sir, 

Q Up to this point? 

A Yes, sir, 

Q What was Mr. Lowell's compensation? 


rr) 


RR. BOBEE: Your Honor, that's { 


9 
a¥.t . 


* 
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contained in the written contract, 
THE COURT: Yes, sustained. 
Q In addition to his salary, diq he hrve the 
use of an automobile? 


A Yes, he did. 


Q po you know what the cost, or approximate cost 


of that was? 


A Avproximately $150 a month, 
Q po you recall, or can you tell us the approxi- 
mate npmount of the compensation which Mr. Lowell received in 


fact receiveg from the time of the takeover until the time 


when the business ceaseqg to operate? 


A $157,000. 
Q pid Twin pisc infuse any capital into LEM? 
A frer the original ecquisitton we put in an 


additional $482,000. 

Q Incluging the origiral acquisition anq the 
$482,000 how much was involved? 

A $632 ,00 

Q pid there come a tine when you requested Mr. 
Lowell to, prepare an Operations Plen for LEM Instrument Corp,.? 


A Yes, sir. 


Q I show you a qocumert qateg June 30, 1968 and 
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ask you to look at it and tell me whether that is the 


Operations Plan. 


A Yes, this is it. 
MR, HUGHES: I offer it in evidence. 
MR. BOBBE: I object to this copy 


because I was furnisheg with a copy that is 
varieg in some pee uen on the cover, ang I 
woulg like to offer my adversary this instead. 
(Submitting gocument to Mr. Hughes.) 


MR. HUGHES: Will your Honor bear 


e 


~) 


with me s0 we can straighten this out 
THE COURT: Certainly. When was 


this plan gated? 


THE WITNESS: Jure, 1968, your Honor. 
THE COURT: I assume thet this plan 


was not alreagy introquceg in evigence? 

MR, HUGHES: Yes, that's correct. 
May we go off the record for a minute? 

THE COURT: Yes, 

Off the record. 

(piscussion off the record.) 

MR. HUGHES: Mr. Stenographer, would 


you please read back the last question? 
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(Whereupon, the last question was read 
by the reporter.) 

THE COURT: Submitteq by whom, Mr, 
Witness? 

THE WITIESS: It was submitted by 
Mr, Lowell for the IEM Corporation, sir. 

MR. BORRE: fay I ask a question on 


the voir gire? 


VOIR pIRE EXAMINATION 
BY MR. BOBBE: 

Q Wes it submittedq to you personally or to Mr. 
Gibson or to sombody else? 


A -. Bob + me me, but I honestly qon't 


recall whether it came by hang frou M. Lowell or through Mr. 


Gibson, 
Q You gon't recall when it was received, do you? 
A Yes, sir. I received it -- all of these 
operating statements and forecasts I hag to have before the 
commencement, or by the commencemert ox our fiscal year which 
is July 1, so I received it either June 30, 1968 or July l, 
1968. 


But you gon't know whether it came directly 


eS aes 
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Ww 
> 
eo 


fron Mr. Lowell or was a copy of what Mr. Lowell haq sub- 


1itteg, qo you? 


Mr. Bobbe, I gon't recall whether I got the 


original transcript. ZL assume I did. I gon't recall whether 
4 


it came in th 


mail cr was hanged to me, but I igentify the 


gocument as the original operating pinn for the firet complete 


fiscal year's 


don't know whe 


start, 
Thet's the one that you received, but you 
ther it came girectly from Mr. Lowell or from 
from some other source? 

No, I have to presume that it was approved by 
the presigent of the company 


, but I gon‘ recall 


THE COURT: is it on the letterheag 


THE COURT: Is it signed by anyboqgy? 


THE WITNESS: No, it's not signed, 
your Honor, 
THE COURT: All right. 
MR. BOBRBE: I object to it as not being 


igentifleg as to when anq how it was received 


fx om Mr Lowe it ° 


en ee 


<-> 
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THE COURT; Overruled. 
tikick (pocument above referred to was marked 
pe fengant 's Exhibit LL in eviqence as of this 
date.) 
BY Ma. HUGHES: 
Q Now, Mr. Batten, are you generally familiar 


with the operations of LEM between 1968 ang 1972? 


e A Yes, sir, I an, 
Q Was it a successful operation or not? 
A No, unfortunately, it qidqn't prove to be a 


success. 
Q Can you tell us briefly anq in a general way 


what the operating losses were? 


A We, over a periog of four years, lost some thing 
like $255,000. That was through the '72 year eng. 
~ > oS y . 
; 
ar 
Q Ang you are talting -- 
A June 30, 1972. 
Q You are talking above girect operating losses? 
A pirect operating loss of $255,000. 
Q Were there any other losses? 
A Well, there were unrecovered expenses met by 


Twin pisc. ia you wish those enurverateg? 
Dia re 


, Q Please. 


Lf 
& 
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A We early in the game asked Mr. Gibson to 
fanction as chairman, so much of his time for this whole period 
was devoted directly to aiging anq supporting LEM. LEM had 
a small organization, They were operating on 4 limited 
budget. Twin nisc paid Mr. Gibson full sulary, of course, 
while he spent most of lis time for four years trying to help 
LEM. 

We also tiireg Mr. panbof. I forget what ate 4 
we employe him, but I recall it was about 1970 or '71. The 
recorg will have to make that clear, We paiq Mr. panhof full 
salary ang expenses as an aig to Mr. Lowell so that we would 
have ancthe: qualifieg trained salesman evailable to help It. 
Lowell spreag the proguct, the sales.effort, over a wiger 
market recognizing that Mr. Lowell was running the business 
and did have to spend @ part of his time at home in the office 
running the business. 

So these expenses, Of cource, are not reflected 
in the girect operating loss. We contributeg them because 
we felt we hag a program that justified this support without 
penalizing IM. Lowell's own budget. 

We also dig give him strong aavertising sup- 
port out of the Twin pisc budget. 


Q Exhibit LL in evigence, the Operations Plan, 
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contains certain statements of objectives. I am going to 


ask you certain questions with refere uce to those objectives, 


Mr. Batten, me of those objectives as stated 


in this gocument gategq June 30 was, 1,""The g2:velopment of 


a total in-house manufacturing capability (except for highly 


spectalizeg surface finishing heat treatment ang the like)." 


Was that cbjective cf LEM attaine q? 
This. objective was eccomplished. 

MR. BOBBE: Pargon me, Be ore te 
goea further, I think it's important to fix 
the gate of this, of the receipt of this 
document, because if it was received subsequent 
to the entry of the making of the contract of 
July 3, 1968, it wovlg bemergeq in that con- 
tract, anq I think i have a gocwu t now which 
woulg show that it was not receiveg by Mr, 
Batten ar by his con.pany prior to the making 


of the contract. 


THE COURT: It vag not receiveg 
prior? 
MR, BOBBE: Not prior to the making 


of the contract, no, sir. 


THE OOURT: I ungerstoog the witness 
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to say that these reports usually reached him 
before the eng of the fiscal year which was 
July 1 of each year, 

Is that right? 

THE WITNESS: That is correct, sir, 
but I cannot specify the exact gate that I 
received this because this was the Operating 
Plan for the first year of operation unger 
Twin pise ownership,ang it maybe that i gign‘t 
receive this until the arreements were finally 
sclveg ang that qate, to.refresh my memory, 


was July -- 


THE COURT: July 3rq. 
THE WITNESS: Mr. Bobbe, I conced 


that IY may not have receiveg this regardless 


of the gate, until the merger was agreed to 


MR. BOSBE: Then I object to any 
further questions about this becauge all of 
these objectives were mergegq in the contract. 

THE COURT: Well, you mage the argument 


that if it was before the contracts were signed ~ 


that it shoulg be kept from evidence because 


Nu 
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it was merged in the contract, Now it appears 
that the plan was received after the contracts 
were signed. 

MR. BOBBI: Well, it cannot be 


receiveg to modify the contract. 


MR, HUGHES: It's not a question of 
that. 
THE COURT: It's not a question of 


mogifying, it's a question of performance, what 


o 


was gone, 


MR. HUGHES: Exact Ly, your Honor, 
THE COURT: Objection overruled. 
BY MR. HUGHES: 
Q Another objective stategq in the Exhibit LL is 


The expansion of LEM‘'s staff as necessary for the realization 
of goals. 
Wes that expsasion achieveq? 

A In a reasonable manner it was, both by Mr. Lowell's 
action in brincinzin Mr. Samuel, who mage a very valuable con- 
tribution, ang by Twin pise supplementing the staff from its 
own payrolis, ang I woulg like simply to state that my objective 
in going this at Twin pisc's expense was not to loag in 


expense on the part of LEM which woulg have hag a bearing on 
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A 

other texms of the contract ang perhaps deprive it. Lowell , 
ang Mr, Everett of that much more incentive to perform 
profitably for their own fulure interests, 

Q A thirg objective was the qevelopment of an 
organization of commissioneg sales representatives to cover 
the entire continent, 

A This objective was never accomplished. 

Q Fourth, the expansion of the proguct line by Q 


internal gevelopment ang/or acquisition of compatible control 
devices. 

A Certainly to the extent that the encoger was 
deve lopeg internally, a start was mage towarg achieving this 


objective, 


Q Wag anything else gone in that girection? 
A There were several alternative constructions -~- 


not constructions, but arrangements of the encoder, and & 
certain progress was mage in that girection, 

Q Another objective was the achievement of a 
stable recognized position as a manufacturer of precision 
clutches, brakes a 


: * other control gevices. 


Was that achieveqd? 


A In part ang for a time to the extent that the 


clutches were accepted ang acknowleggeqg as first quality in 
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the aerospace inqustry, ang to the extent that they were 
employeg by the government on a torpedo, an ungerwater torpedo, 
I woulg say that the representation of the company hag been 
establisheq to the extent that the encoger developed a 
reputation ang recoonition for the company, I'ga have to 
express my views supported by evidence of a survey Chat we 

never accomplisheg this, 

Q Another objective was the achievement of $300,000 


of sales during the next fiscal year with pre-tax profit 


of $50,000. 


A As I recall, we achioveg sales of $27,000 ang 
a loss. 

Q po you remember what the amount of the loss 
was in that first year? 

A Mr. Hughes, I qon'‘t. 

Q Well, it's in evigence in any event. 

A It coulg have veen $40,000 or $50,000, but 
I gon't recall that. 

Q Another objective would be ungertaking of 


joint ventures in the control fiela with other seements of 
the Twin pisc organization, Was that achieved? 
A No, sir, I gid engeavor to convince Mr, 


Lowell that as we neegeg electronic controls, enrineering 
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design work ang guigance, that he coulg help us c onsigerably 
by ent 2 qirectly into our gevelopment of these controls. 
The alt:e:native was for us to have gone out, which we did, 
to hire electronicenginecis ourselves, so Mr. Lowell's 


position was that whereus the objective was interesting, ang 
/ 


& 


ae woulg normally have been gelighteg to participate, that 


he felt it woul) actually gelay him in accomplishing the goals 
y ; 4 34 


of LEM, ang I concegeg the point, so that my answer to that 


—_— 


is, no, we mage no preg.ess in that qirection. 

Q This same Operations Plan on page 2 speaka of 
the means of achleving the objectives any among other things 
one of the means of achieving the objectives was stated to be 
"Per orm market analyses in selecteg specific markets." 


To your knowledge, was that qone? 


A I feel it wesn't. 


Q Another means of achieving objectives was to 


"Expang girect sales efforts," 


A To what, sir? 

Q To expang direct sales efforts. Was that 
done? 

A _ If it wage gone, it was gone largely by Twin 


pisc personnel loaneg to LEM to implement Mr. Lowell's 


that he was one man ang coulgn't be ten 
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places at once, But, I criticizeg Frank throughout in a 
frienaqly ang cooperative way, I hope, for having spent too 
much of his time in the office at e time when the product 
introguction woulg seem to have requireq the best brains ang 
the greatest conviction in the LEM organization to gevelope 
one or more specific growth accounts for the encoqger in 
particular, So, I give him cregit for what he dig in selling 
clutches whicl. occurreg before we merge LE into Twin pisc. 

I criticizeg him throughout our association for not making 
more of his personal time qirectly available to the establishe 
ment of sales successes in the fielq. 

Q You saig that Twin pise itself attempted to 
help this sales effort. What giq your company go in that 
regard? 

A Well, we employeq Mr. panhof, We looked for 
a man with expertise in the sales ang application, engineering 
application of electronic gevices. We emp cye, him, put him 
on the Twin pisc payroll end sent him to LEM to work ful. 
time for LEM at no cost to LEM, Besiges this, we took the 
chairman of LEM, Mr. Gibson, a Twin pise vice p.esiqent, and 
I specificaily askeg him to put the majority of his time and 
effort in geveloping LF“A's sales program, 


Q Unger the heading of article 6, Marketing Plan, 


Ie yp 


i 
4 
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one of the items proviges for Technical Articles, anq begin 
effort to place a meaningful article in a respecteq publica- 
tion by January, 1969. Plan more active participation in 
technical societies. 

To your knowledge, was that done ? 

A Well, Mr. Hughes, to my knowledge no such 
articles were written, only the sales literature ang the 
trade ag ertising ang catalogs. 

Q fo your knowlegge between 1968 ang 1972, aid 
Mr. Lowell establish a schequle for a regular fielq visit to 


any sales representatives? 


A A schequle for what? 

Q A schequle for regular fielq visits by sales 
representatives. 

A Well, I am unaware of any schequle that was 


ever establisheg or maintained, ang in fact, it was only 
towards the eng of the association that I am aware we ever 
hag any fielg reps. 

Q Now, you have tolg us about the operating losses 
of LEM quring this periog. Were they ever 
Boarg mecting? 


A Yes, of course, 
y 


Q Can you give me the substance of any of that 
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g@iscussion that you can now recall? 
THE COURT: Boarg me2tings of which 
corporation? 
MR. HUGHES: I'll take it both ways, 
your Honor, 


Q Were these uperating Losses discussed at 


) 


dizectord meetings of the LEM Corporation? 


A Yes, they were, 

Q Were they also discusseqg at directorg' meetings 
of the Twin pisc Corporation? 

A Yes, sir, 

THE COURT: Was the Plaintiff present 
at those mestings when these qiscussions took 
place, sir? 

THE WITN Mr. Lowell, your Honor, 
waspresent at all of the Board meetings of the 
LEM Corporation, 

THE COURT: All right. 

THE WITNESS: So he hag to be aware 
of the fact that Twin pise was very unhappy 
about the failure of our operations at LEM. 

THE QOURT: I see, but he wasm't 


present at the meetings of the Boarg of 
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al 


pirectors of the Twin piec Corporation, was 
he ? 

THE WITNES!: No, sir. 
THE COURT: I'll limit it to the 


meetings of the Boarg of LEM only. 


BY MR, HUGHES: 


Q Will you tell us your recollection of the 
discussions on this sub 
MR, BOBBE: Your Honor, the minutes 

of the meetings woulg be the best evigence, 


+ 


ang I think they shoulg be proguceg. 


THE COURT: Conversetions a not 


always put in min 8, specif 


usualiy put into the minutes, but that goesn't 
necessarily mean that every worg saig at the 
pirectors' meeting was recorgeq in the minutes, 
60 I'll overrule your objection, 
A Will you restate the question, Mr. Hughes? 
Q I woulq like you to tell us to the best of 
your recollection any giscussions that you can recall at 


meetinge of the Boarg of pirectors of LEM on the subject of 


th: poor operations recorg of LEM, 
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THE COURT: When Mr. Lowell was tT 

present, | 

Q When Mr. Lowell was present. | 

| 

A I'll try to gigest this then to say that Mr. 

Lowell aqmitteg that our operations were falling fax short 14 


4 


of forecast, He pointeg out initially that he hag no con= 
trol obviously over the gisintegration of the aerospace 


program, so this was a government decision which he hag no 


responsibility fer, ang this gelayed his sales of the clutches 
for the Apollo space vehicle. 

He also pointed out that he hag hope of repeat 
orgers for the Guigance System clutches on the torpedo. 
Beyong that he pointeq out that we were essentially then back 
on alternative progucts. 

The first proguct nase was encoder, From the 
catalog which is a matmr of evigence here I hag un¢gerstood 
correctly or incorrectly ‘that the other proqucts which were 
listeg as being available frou LEM were much closer to the 
market than they ultimately turneq out to be, so Mr. Lowe 11 
pleg for time to qevelop the produc-. I spent a lifetime in 
an engineering business. I know tiese things take time, I 

& trieg in every reasonable way, whil» being fair to our parent 


i coapanies sharecholgers, to provige -:ime ang resource. We 


ee hn ik nat i 
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actually puc $482,000 more capital into the business. We 
sustaineg these annual losses. We talkeg about the matter 


at our quarterly pirectors' meetings. rank hag no real 


elk mh ey oath eed 


excuse except that he was having trouble getting the proguct 


developeg out of the qoor ang sold. 
There was much giscusstion about whether the 
proguct was really in complete enough form to be solg. 
THE COURT: Is that the encoger you 


are calking about? 


THE WIEN2SS: The encoger, your Honor, 


so the evigence which we turneg up from the 


£ we woulg implement. it by auxiliaries that 


requireg agditional engineering work ang 


co 


¢(? 

~ 

f 
’ 


away from the main event, ang that he 


;. ~ 
shoulgn't go this. Se, we alloweg his view 


to prevail, ang, of course, in retrospect, he 


fielg suggested that the encoger coulg be solg 


It was my judgment that the conbination 
of Mr. Lowell ang Mr. Everett ang Mic. panhof ang 
Mr. Samuel were fully competent to refine che 
proguct, to gesign it, ang to manufacture it, 


Mx. Lowell maintaineg that this woulg be takin 
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hag to have been wrong because we didn't 
develop the sales volume that would justify 
the operations, 
So, tie qgiscussions were quarterly, 
It was discusseg more often than tnat in 
person between the Chairman, Mr. Gibson, and 
Mr. Lowell, but it was never overlookeg through- 
out our relationships because the company in 
four years time simply ran up a $255,900 qead 
loss eng no business coulg consiger that 
setisfactcry performance, particular]; 
the optimistic outlook which we felt 
ac che time of merger. o 
I go not think that the original forecast 
representedq misrepresentation; I think that 
was just a major miscalculation in the event. 
Q puring the course of these giscussions at the 
meetings in 1968 « ] 1iq various members of the Boarg 
offer encouragement cto Mr. Lowell ia what he was engeavoring 
to go? 
A From the stangpoint of Twin pisc participants, 


always, because again we are engineering oriented ang we know 


what the trials of proguct gevelopm:nt are, So, the Boarg 
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hag subsequently veen retnforceg -- the LEM Board, your 
Honor -- by the introguction -- or say by the eppointment to 


the Boarg of Mr. Beaton, our manufacturing vice presiqent. 


> 


oc 


So, we hag in addition to Mr. Howell, our financial vice 
president, ang myself, Mr. Gibson who is a professional 
mechanical engineer, was for years the sales manager of our 
hygraulic givision, ang Mr, Beaton, our top nanufactur ing 
man, ang we trieg in every way we knew how to encourage Mr. 
Evere' ang Mr. Lowell with their business. So, we get 
each year new assurances from LEM management that this year 


eA e< 0 in . {no - male ats > a 
they were going to make the grade 


, but it just never happened. 


iq you in 1963 ang 1969 urge Mr, Lowell to 
y & 
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hire sales representatives on 

A Mx. Hughes, it is my impression that they came 
ang went, eng when I questioned ltr. Lowell on this, he saigq, 
"you have to ungerstang that we are talking about an item 
that's not easy to sell. It's small, very specialized. It 
has a gelimiteg market. I have got to have exactly the 


right people or I'm not going to prove a thing." 
& 34 © > 


So, I aeferreg tc his juqgmznt in an area where 
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I hag literally no experience, but Twin pisc progucts are 
solg almost entirely by girect factory sales engineering 
representation, I have had no ess:ntial contact with sales 
reps from outside. 
THE QOURT: At this time, we will 
suspeng for lunch. 
Members of th: jury, qgon’t giscuss the 
facts of the case, aug form no opinion in it, 
Return please at two o'clock. 
(Whereupon, tie jury was excused, ang 
the following occurr2g in their absence:;) 
MR. HUGHES: Your Honor, may we approach 
the bench? 
THE COURT: Yes. 
(piscussion et the bench between Court 


ang counsel, not within the hearing of the 
> o 


(Whereupon, a Luncheon recess was 


declared.) 


(Rol) call of jury.) 
DIRECT EXAMINATD} 


* 


BY MR, HUCHES: (Continued) 
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Q Mr. Batten, qiq there come a time when you 
became gissatisfieq with the operating performance of LEM? 

A Yes, Mr. Hughes, by the eng of 1969. 

Q Ang what if anything qiq you qo about it? 

A First I urged Mr. Gibson as the chairman to 
qo what he foung feasible to go to structure the business for 
some positive progress, because by early 1970 we were making 
no sales at all. Then in the Boarg meetings, I expressed 
my views on the subsequent dissatisfaction with LEM to Mr. 

owell, the presigent, 

Q Now, you referreq to the fact that in 1970 
there was a periog when there were no sales at all, ang there 
1s gocumentary evigence on that in the recorg right now, 

MR. BOBBE: By the eng of ‘69? 
THE COURT: He became gissatisfleg 
by the eng of ‘69, 1970 he says there were 


no sales at all. 


MR. HUGHES: For certain months, 
Q puring tliat period, diq you have any qiscussions 


with Mr. Lowell, or make any suggestions when that absence of 
sales came to your attention? 


A That was when I proposeg to Mr, Lowell that he 


coulg help us ang LEM both by qcing electronic controls 


7 


=) 
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engineering work for Twin pisc. 


Q 
A 


Ang what dig he say? 


He felt that it wou'g interfere with his 


rogram, ang he geclineg to unge.cake to qo it. 
& . d } 


Q 
A 


Q 

an employee by 
A 
Q 

hag been fireg 
A 


Q 
A 


In 1971, were operations still unprofitable? 
They were, 

pe you recall an incigent in 1971 involving 
the name of Samuel? 

Yes, sir. 

You became aware of the xact that Mr. Samuel 
by Mr. Lowell, is that right? 

That's right. 

When gig that come to your attention, ang how? 


It came to my attention by a 1] tter irom M., 


Samuel maileg shortly after his gischarge. 


Q 


I show you a letter ang ask you if this is 
y ¥ 


the letter that Mr, Samuel wrote ang that cam to your 


attention, 


A 


Yes, that's it. 
MR, HUGIIES: I offer that in evigence. 
MR. BOBBE: Your Honor, I object to 
this as not binging on the Plaintiff. 


THE COURT: Overruled. 


tkkick 


(Letter ebove referred 


pefengant's Exhibit MM in evig 
gate.) 
MR. HUGHES: Yous Hon 


a 4 « t 4. 
to reag this to the jury. 
uD oer . 
THE COURT : 1é8. 
7 - £. t an 
(Whereupon, Mr. Hughes 


€ 1ett 


A I telephoned Mr. 


Lowell ang informeg him thi 


368 


to was marked 


ence as of this 


I woulg like 


er, what gid you 


i) 
ct 


I wentes him to c ne to Racine ang explain this to me, 
Q What gig he say? 


A He toig me that he considered 
fully his business as presigqent of LEM,and he 
Q What giq you say to that? 


A I tolg him that he 


Twin pisc, that I was the presigent, anq that 


Q . Then what happened? 
A We ai é fter & br jef interval, 


was over a weekeng, he came, 


that it was 


woulgn't come. 


1£ I recall it 


* 
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Q Ang dig he discuss the incigent with you? 
A Yes. 
Q Can you remember the substance of that qis~- 
cussion? 
é He pointeg out that in his view he -- the 


man hag been insuborginate, and was not -- he foung that his 
supervisbn was too much of a burden for him to hangle, so! 
saig that he felt that as presigent of the corporation 
was entitleg to discharge people for cause, So I then 
questioneg him on the recorg mage before the social sect 
or uninsurance people, ang he saiqg that the man hag co back 
of his own free will to finish tiie job, hag then been offered 
employment, ang hag geclineg it, so that he felt the qischa 
wag no longer the most recent act, chat this was a case of 
Mr. Samuel then willingly leaving. 

I then raiseg the question of the ethics cf 
terminating him without termination pay, or holiday pay, and 
I tolg him that we woulg pay that at Twin pisc, that as he was 


presigent of LEM, ang | felt this aan unger his supezvision 


Au 


was no Longe: suitable for employment I probably would b 
to let that.stang, but I qisagreeq with hin, I felt he hag 
used poor judgment in how he hangleq it, ang it gign't soung 


to me like goog management, 


ed 


m- 
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Q Well, dig Twin pisc in fact fey Mr. Saiue 1 
vacation pay ang severance pay? 
A Oh, yes. We paig him two weeks vacation ang 


two weeks severance, 


Q po you recall an incigent in 1972 involving 
the gischarge of Mr. Bverett? 

A Yes. 

Q By Mr. Lowell? 

A Yes, ingeed. 

Q po you recall whe i that was brought to your 
attention? 

ae ee 

Q Will you tell us when it was brougat to your 


attention, the circumstances, and what you there: fter gid 


A It was brought to my attention verbally in 


the firgat instance after Mr. Everett haq calleg Mr. Gibson, 
ang Mr. Gibson haq qictateg a memorangum CO me by long dgis- 
tance telephcne from his home, Ang, at  aat stage I then 
wrote to Mx. Lowell ang askeg him for a full explanation of 
this incigent because, as I stated in my letter, he hag 


exceeded his authority as presigent of LEM in gischarging an 


employee who hag a Twin pisc guarantee on his employment 
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contract. I think that letter was dated August 27th, 
Q Is that the letter that has been markeg in 


evigence here while you have been in the Courtroom? 


A Yes, sir. 
Q The letter of explanation to you? 
A His letter of explanation was qatedg August 


31. I suppose it's in evigence. I gon't remember, 
@ | Q What in fact thereafter happeneq? Was it, 


Everett re-employed? 


A Par gon? 
Q We Mc. EVerett thereafter re-employeqd? 
A Technically I assume he was because Mr, Gibson 


hag instructed him to return to work. 

Q I gon't want to go over it all again, but you 

@ are aware of the fact that he came back ang Tr maineg there 

until the business wag woung up, correct? 

A Yes, sir. 

Q pid there come a time when action was taken 
by the sole stockholger of LEM, namely the Twin pisc Corpora- 
tion, looking towargs the gischarge of Mr. Lowell? 


A Yes. 


Q Ang the winging up of the business? 


o A Yes, 


i ee at at Bw 
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Q When was that, go you recall? 

A That was in the early part of September, 1972, 

Q I show you a paper ang ask you if this is a 
copy of the minutes of the special meeting of the shareholders 
et LEM Instrweent Corporation on that day. 

A Well, this, Mr. Hughes, took place in Octeber. 
This was the special meeting of the sharehclgers of LEM 
Instrument Company. 

Q Let me have that exhibit back Tell me what 
happened at tha meeting. 

A Well, the gathering was right after Labor pay 
in September, 1972, to giscuss what we were going to qo about 
this. So, in the firet place none of the forecasts or 
business plans haq come anywhere near furition, so if at the 
very best they vere serious miscalculations, we joined in 
concluging thet the arbitrary hangling of people, particularly 
people as valuabie as Mm. Samuel hag been simply spoken of 
ac grievous mismanagement, and then for Mr. Lowell to fire 
his associate ang the other member of the pair whose services 
we essentially hag bought when we acquired LEM, disregarding 
the contractual limitations which woulg have prevented the 


presigqent of LEM from firing the vice presigent, we considered 


that the business, A, was being so grievously mismanaged by 
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Mr. Lowell ang hag so completely faileg tc fill any of its 


expectations, hag mounted up such losses that represented such 
an eaccunulateg investment on the part of Twin pisc, that there 
was no point in maintaining the business. So, we felt that 
the only course we coulg take was to qischargze Mr. Lowe il 
for cause, for the cause of mismanagement. 
MR. BOBBE: Your Honor, this testimony 
@ as to what "We thought" without any gefinition 
of who the "We'' was, ang evidently it was not 


the Boarg of pirectors =~ 


THE COURT: He saiq it was a Board 
of pirectors' meting. Is that correct? 
THE WITNESS: No, sir. This was a 
7 


management meeting oi Twin pisc Incorporated, 

e. which inclugeg the executive vice presigert. 
THE COURT: All right. Str‘ke out 

the conversations ang the conclusions reached 


ul 


by the Borrg ss testified to in getail by this 


witness. However, as a result of the meeting 
of the management of Twin pisc was & qecision 
mage to discharge him? 

THE WITNESS: Yes, your Honor, 


THE COURT: I'll take that much, 


BY MR, 
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THE WITNESS: Ang I made -~ 


THE COURT: The rest of the answer is 


stricken, ang the jury will qisregard it. 


Following that gecision, was there a meeting 


ae a 9 


reholgers of LEM Instrument Corporation? 


Yes, there was, on October 4th. 


I show you these minutes ang ask you if they 


of that 
THE COURT: 


e 


gixrectors? 


53 
i 
4 


MR, HUGHES: Yes. i beg your pirgon, 
Twin pisc is the shareholder. 

I offer it in evidence. 

MR, BOBBE: I have no objections, 

(pocument above referred to was marke 


pe fengant's Exhibit NN in evigence as of this 


date.) f 


keke 
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MR, HUGHES: Your Honor, I won't read 
the whole part, but just this: 

"Resolved, that the best interests of 


the company will be served by removal of Frank 


Lowell ang Robert cverett as imembers of the 
Board of pirectors. Therefore, it is further 
resclveg that Frank Lo ell ang Robert Everett 
be ang are hereby removed as members of the 
Bos: d of pixrectors effective tl meqiately, and 


the vacancies thereby created not be = llleg at 
4 a 


this tine." 


Q On the same gay, was there a special meeting 
the -Boarg of pirectoxa of LAM Instrument Corporation? 
A Yes. 


Q I show you this paper consisting of two pages 


ang ask you whether this is a copy of the minutes of that 


meeting 


oe 


A Yes, these are the winutes of the mecting. 
MR. HUGHES: I offer them in evidence. 


MR. BOBBE: No objection. 
J 
(pecument above referred Co was |! arked 


pefengant's Exhibit 00 in evigence as of this 
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MR. HUGHES: I'll not reag the whole 
thing, your Honor, but may I just read this: 

"Resolveg that Frank Lowell ang Robert 
Everett ere herewith terminateg." 


orpn©»r 


. BOBBE: I think you should reag 


M2. HUGHES: Well, all right. I'11 
‘’inutes of a special meeting of the 

maxg of pirectors of LEM Instrument Corporation. 
At spectal meeting of the Boarg of pirecto”s 
of LEM Instrument Corporation, helg in the 
ge Incorporated, Racine, 
Wicconsin, on the 4th gay of October, 1972, 
coumanci.ng at approximately eleven. fifteen a.m., 
present were John H, Ratten, Robert T. Howe 11 
und Wilton B. Gibson, members of the Board. 
The pirectors hearg the report of 
Wilton B. Gibson ang the circumstances 6ure 


rounding ang leaqing up to the unauthorized 


discharge of Robert Everett by Frank Lowell, 


together with the general review of the failure 


Batton-qgirect 
of the company to meet ita 
"After gd ssien it was resolved 
Fran’ Lowell ang Robert Evere 
terminateg for cause as employees and officers 


of LEM Instrument Corporation effective 


imme giately. 2 


po you want me to read any further? 


b * “ > “ . Se os oo 1 ~ 
UGS ss > wh be er SSBOLVE Gs, tract 


FE) mba em yO 
aUVe L t 


- 


oth or them are authorize. 
ink. Loweil ang 
ct to the possible acquisition 6b} hem or 


Instrument 


ployment contract, & O agree upon ang to 
accept such terms and conjitions with respect 


em appr op: 


P 2 a 
interest therein. 
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to read the rest unless you want to, 


< 
i 
* 

e 
Met 


TT CLIT y q ow 
LUGHES : No, ai. riagot, 


BY Mi. HUGHES: 
Q Now, at that meeting there was a discussion 
ainong the members of the Board oz pixectors? 
‘ A es. « 


Q Present before these resolutions were agopted, 


“ ’ £ hK- aw re 5 a afr - 

wet the members of the Board of pirectors Cc %k into account 
heat inn 46 <P ha ee ee » — — j 

at that C11 im cening to the decision to ter: ate the 


employeznt ang to wing up the business 7 


MR, BOSSE: I cbject to that as not 


i. eh neree £ the Pleaints FF 
in the presence of the Plasntile. 
lA Bie “ATID To Lie t, 


& Tala Pied 0 we won 
but L'll take what they baseq their gecision 


on. 


vc) LIVI OUT ct x . 
MR. HUGHES: Yes, sir. 
A The qecision was based on Mr. Lowe ll‘s failure 


to manage the business successfully, failure to create ang 


neatata 4 j —- caine stanahinea te} hfe amnion Se on 4 Vee 
maintain harmonious relationships with his employees, failure 


~ 


to even a} prox iaate the forecast on 


Lee | 


tr take conversations, 
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offereg ang purchased the business, the continueg losses ang 
the absence of rrospect for future operations of the 
company, 

So, we felt that we hag no other alternative 
than to gischarce Mr. Lowell for cause. We felt that unger 
the circumstances there was no way to preserve a team which 
we had eae ni:ially bought when we acquireg LEM ang that there- 
fore we haq simultaneously to terminate the business. 

M,. HUGHES: I have no further ques- 
tions, your Honor. 
CROSS EXAMINATION 
BY MR, DOBBE: 
Q f_. Batten, there has been introguceg in 
evigence the minutes of -- can you heer me? 
A Yes, sir. 
(Continuing) -- the mimites of the Boarg of 


Q 
pirectors helq on October 4, 1972, ang the minutes reflec 


the fact that the girectors hearg the report of Wilton B,. 
Gibson es to circumstances surrounging ang leaging up to the 
unauthorizegy gischarge of Robert Everett by Frank Lowell. 
Was that report of Mr. Gibson in writing? 
A No, that was a verbal report, Mr. Bobbe, 


Did Mr. Gibson mention at the 


sting that Mr. 
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Everett hag been reinstated and was carrying on hig guties 
in the usual way after Mr. Gibson hag told him to go back? 

A Yes, he reporteg that, 

Q The only other statement mage in these minutes 
is "ftie report as to the unauthorized discharge togethex 


with the general review of the failure of the company to meet 


pid you believe that you had a right to qis- 
cherce Mr. Lowell unger his contract merely because the goals 
ag ¢ & 
the anticipateg gonls were not achieved && far as sales and 


A Mr. Bobbe, for the general cause of failure to 


=) 
x 
> 
rs 
os 
> 
fom 
pa} 
) 
@ 
ies) 


successfully, to establish ang maintain 


~ 4 “ soantcnatr? Leys _ mat Vex . - ~ 

a p0og working organization, for the failure to go ou. ang 
t. ha ee o a y anvirat en 1A — endl & 

teke the necessary steps for market gevelopment along with 


the failure of the business to operate profitably over a 
periog of four years, 


MR. BOBBE: I move to strike out the 


P 
answer as not responsive, 
Tir ¢ ° yw v 597 1 
arm NO, 2» di BLLOW 1 ae 
. 7 
Over ule ge 


Q I ask you whether or not the failure of the 


company to meet its anticipateg goals was in your opinion a 
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sufficient groung to terminate the contract of Mr, 
A Mr. Bobbe, if -- 
Can't you answer that yes or no? 


THE COURT: ure alone he is 


asking you about nov, not the others that you 


have mentioned. 


In a qualified way, yrs. 
Q You would say that the 
anticipated voals -- 
A Over a periog of four years, 
Q Four years. niq you see anything 
contract of employment that warranted you in 
conclusion? 
A ; k if we rereag the condqiti 
employment there is a clause there that 
successfully operate the siness ang maintain a 
good. and viable organization, and tiiis he hag faileg un- 
fortunately to qo. : 
I ask you to look at the contrac: which is 
2, and > if you can fing anything in 
there to the effect that he must successfully operate the 


business, 


A Perhaps if I have the aqvice of my 
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’ 


can save the Court's time in picking out the clause, because 


I know they know where it is. 
MR. HUGHES: Woulg you look at 
paragraph 1% 
A All right. May I reaq this, Mr. Bobbe? 


> 


A All right. "lowell is herewith employed 


Laer L, sef{an Sc hile mr 7 ee . 4 , 5 “ os “ 
pexform the guties of his empioyment and § all engage in no 


A I feel that he engageq in activities -- 


. Q No, please answer the question. po you fing 
anything -- 
THE COURT: Specifically, is there 
anything in there? 


Q Is there anything in te contract? 


A As to maintaining financial success? No, but 


may I point out that by continueg losses he was contributing 
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to the getriment -- in fact he was getrimental to the business 
interests both of LEM ang Twin pisc. 
MR. BOBBLE: Well, I move to strike 
it out as not responsive, 
THE COURT: Strike it out as not 
calles for in the question, The jury w 
disreparg it. 


ae ; Q Are you aware cf the fact thit in the guarante 


agreement which ie attacheq to this employn« agreement, 
Twin pise guaranteeq performance of the terms of this a - 
ment to be performeqg by LEM ang to vote its share of LEM 
stock to elect Loweli to LEM's Boarg of nirectors quring the 


life of this egreement? Oo you remember that clause? 
; BS y 


A Mr. Bobbe, I'm sorry, you know my hearing 


oe 


& problem, Woulq you reag it once more or ]°t me look at 

Q I'll let you look at it, The first sentence. 
(Ingicat ing) 

A Yes, I'm aware of this. 

Q Wei, when yor haq your sharehol 
you electeq to remove Mr. Lowell as a director of the corpors 
tion, gi¢ you not? 

fir. Bobbe,. 


A For cause, ! 
’ 


No, I'm talking about in the meeting of the 


Q 
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shareholgers. You electeg to remove him as a director for 


y cause, is that what you say? 
A Yes, 
Q Woulg you point that out to us in the minutes? 


THE COURT: Well, whether it's in 
there or not, under the law the girectors have 
a right to gismiss an employee for cause. 

& The guarantee is 200g unlese the person who is 
on the Boarg qoes something that amounts to 
a violatio- of the contract, ang amounts to 
discharge for cause, or rather gives reason 
to gischarge him for cause. You qon‘'t need 


that in the egreement, That's a matter of 


¢ 


law. 


MR, BOBBE: I'm talking about the 


remove l of a gixector, not the discharge of 


him unger his employment contract, He saig 


was removed as a girector fr cause. 


THE COURT: Ali right. 


A Weil, all I can say, Mr. Bobbe, is that I felt 
that I was actin: perly unger the aqvice of counsel, to 
remove them as 0} re ang directors for cause, 


= Q . 


-here is nothing in the minutes of the ; 


g 
sisi ni lin is sich ii ies hier a atthe aaadi Sa 
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shareholgers' minutes to you were removing the dire rs 
for cause, is there? 
A I'm afraig there isn't, but this was the 
intention, so the minutes may not be appropriate. 
Q Those minutes were prepared by your counsel, 
were they not? 
A No, those minutes were prepared by Mr. Howell. 
I think it's signeq by him, too, No, I signed tiem, 
Q Well, when you hag the weeting of the board of 


pirectors there was present John H, Batten, Robeit T, Howell 
ang Wilton B. Gibson, These three girectors wevanie thexe, 

A Yes, sir, 

Q Are you aware of the fact that the bylaws of 
this corporation, ang the Corporation Laws of the State c 
New York require that any action of the Boarg of pi. rs 
is to be taken ang helg by a majority of the entire Boarqg of 
pixrectors? 

A We felt that in this instance we were acting 
as a majority, the entire then present Boarg of nirectors, 

Q Were you acting as a majority of the directors 
still in office, you mean? 

A That's conect, 


Q But you were not acting as a majority of ‘he 


ww 
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entire Boarg of pirectors, were you? 

MR, HUGHES: Your Honor, I object 

to that. They were the entire board. 

THE WITNESS: Yes. 

MR. HUGHES: (Continuing) -- The 
ixectors at that point, 

MR. BOBBLE: Sir, I must contest that 

unger the business laws expressly employing 


th: antixe boerg, eng the entire Board of 


‘ 


pirectors is qefined in the Business Corporatic 


Law as the boarg constituted as being in the 
full amount of the boarg permitted to be 
electe,g regardless vf any vacancles, 

THE COURT: 1I£ a person is no longer 
a member of the board he certainly can't be 
counteg as being among the qirectors who have 
the gecision to make, 

MR, BOBLE: Yes, sir, but unger they 
bylaws it refere to the entire board, not as 
to the bourg with those who remein after 
vacancies are created. 

ThE COURT: How can you have them on 


the boarg when che vacancies are there? 
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MR. BOBEE: I dian't say they were on 
the board. 

THE COURT: Over ule4, Go ahead. 


BY MR. BOBBE: 


‘ 


Q Mr. Batten, did you have any res 


iS) 
a 


f 


30n, any cause 
to gischarge Robert Everett? 

A Yee, Mr. Bobbe, beceuse when we bought this 
company we bought a team of two mer, When one of them faileg 
in our considered judgment to provide a-iequate minagement, 
the remsininy, man was not going to serve to operate this 
business, ang we consigereg that tlhe business hag then become 
no longer viable ang wa therefore ro longer haq a position for 
him, 


Q Well, he still hag en employment contract, 


A Yes, he gid. 
Q And you removeq him for cause, is that right? 
MR. HUGHES: Your Honor, I object to 


this as incompetent, irrelevant ang inmatertal, 

We are not trying Mr. Everett's lawsuit here, 
THE COURT: I think we have gone 

pretty far afield. I have given ycu a great 


deal of latituge, beth of you, in introgucing 
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other contracts, but there ia a limit, ang I 
think we ought to limit this to tine issues of 
this case only. I want to make it perfectly 
clear that Mr. Everett is not a party in this 
lawsuit, 

MR. EOBBE: Oh no, no, 


THE COURT: A1L right. 


Q You hag alreaqgy received, when this meeting 
was helq, the explaration that Mr. Lowell haq given you in 


his lecter of August 31, as to why he exerciseg his jugqgment 


iS 


in discharging Mr. Everett as en employee? 
d g f 5 y 


A I receciveg his letter. 
Q pia you make any further inquiry of him as to 


the valigity of his explanation to you? 


’ ~ a.) s an * 
A No, sir, I glqnit. 
Q pid you get any report from anyone as to the 


reason -- as to whether his reasons were soung or otherwise? 


A As the recorg will reveal, I sent Mr. Gibson 
out to have giscussions with Mr, Lowell in September, I 


hag Mr. Gibson's verbal report, 
‘ 


Q What was his verbal report? 


A His verbal report stateg that, A, Everett hag 
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been fireq ang that Everett -- ang that he, Gibson, hag in- 
structed Fverett to return to work over Mr. Lowell's instruc- 


tions to Mr. Everett. 


Q Well, thatwis the oniy report you hag, wasn't 
it? 
A Well, I hag Mr. Lowell's explanations. I 
5 . 


1 


consiger those sufficient, br. Bobbe. 


Q niq you ever write to Mr. lowell ang -~ 
A No, I dian't. I sent sauebogy -- I sent , 


Cheirman of the Boarg of LEM out there to verify all of the 


facts by discussion with both of the parties. 


Q po you know whether ae dia verify the facts? 
A It is my impression that he did. 

Q Well, ao you know wh2ther he dig? 

A Well, how go I know? I mean, he coulq put 


it in writing ang if I were not cthece to hear the thing myself 
I woulg have his worg for it, but be has been @& trusted 
employee of Twin pisc for several gecages, and I hag every 
reason to depend on his judgment or I never would have seen 
him electeg chairman, 

Q Well, aia he renger 4n) written report as to 
that meeting? 


A He gign't of his preliminary meeting, but chere 
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are written reports that he subsequently made. 
, Q You mean after the gischarge? 

A I can't be sure of the qate, Mr. Bobbe, It 
was a year ago, and I simply gon t remember, 

Q Well now, you hag mage up your ming long before 
Everett was gischar;,ed that you wanted Co wing up this company, 


dign't yu? 


, hi hu Ral I 
d NO, Mr e DODDS, 


2) 


t 5 * 2 
Hagn't you mage plans for the termination of 


confidential" ang addressed to Mr, W. B. { bson, Gnq a carbon 
copy to Me, R. G. peLong, ang Mr. R, T, Howell, ang I ask you 
if you wrote this letter. 
A Yes, I wrote tiils letter, 
MR. BOBBE; I offer it in evidence, 
MR, HUGHES: No objection, 


THE COURT: From you to -- 


THE WITNESS: To Mr. Gibson, your , 


ear 
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Honor. 

THE COURT: All right. 

(Letter gate, Febcuary 18, 1971 was 
markeg Plaintiff's Exhibit 27 in evigence as 
of this gate.) 

BY MR. BOBBE: 
Q You say it was to Mr. Gibson? It was also 
to Mr. Howell ang Mr, peLong. Who is Mr. peLong? 


A The executive vice presigent of Twin pisc, 


lie 


re) 


Cor poration. Reference, R. G. eLone's memo February 16 
> o J 5] 
1971. 
"As you recall I mage this same proposal to 


you ang to Frank Lowell one yeat ago when Frenk Lowell felt 


he hag no particular expertise in electronic controls. The 
situation may or may not have now changed. Inasmuch as LEM 


continues to fall gramatically below its ferecast I have to 
assume that we are not far from geciging to sell LEM pursuant 
to the terms of the contract, at which time it woulg also be 
ical to release panhof, 

"T wish to formalize our plans in these 


respects as part of our overal). program of budget reduction 


This letter is written Subject, LEM Instrument 
b , ~ 5] 
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facing a new year of sharply reduced Twin pisc operations. 


You will agmit that our LEM forecasts to gate have been entirely 


< 


'y shoulg like your up-to-qate and doubtless 


similar forecasts on LEM, andyour recom ngatiors in connection 


ens, ie Loe Se 4 — ant wr merttatian ; bh 
Jasn't that followeg up by consult tion with 


counsel as to how this company was going in July of 1971? 
MR. HUGHES: I object to that, your 
Hc ‘ 
THE COURT: Overruled. 


A I exploreg the legal alternative: tt, but 
. c - 


I was persuageg by Mr. Gibson that the outleok for the busines 


was too goog for us to consiger it at that time, 


‘ . 4 
AN My eon, Mr. Bobbe. 
Q HLan you ct >] Batte » Nnre ) 3 
< H2dt y 12a i boa en to prepai & 
; rir t ~ | 4 > 
strategy report tor the ¢: giture? 


A I askeg him to explore, Mr. Bobbe, what the 


lecal alternatives were for us to follow if the continueg 


“o& 


int SEAR a ee 
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rigmanacement of the business ang failure to get onto a 
profitable footing mage it impossible anq unfair for our 
shareholgers to continue to holg it. 
Q pig you receive this report by him on our 
about October 7, 19717 
MR, HUGHES: What was the gate? 
MR. BOBRE: October 7, 1971. 


7 MR. HUCTIES: Report from whom, Mr 


Bobbe 7 
AR. BOSBE: From Michael Batten, 
MR. HUGHES: All right. Excuse :ne, 
A Yes, I received this report. 
MR. BOBBE: I offer that in evigence, 


MR. HUGHES: ilo objection, 

& tokteink (Report above referreg to was mari:7q 
Pleintiff's Exhibit 28 in evidence as of this 
date.) 

' 


(Whereupon, Mr. Pobbe reag Plaintiff's 


Exhibit. 28 in evigence to the jury.) 


tw 
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Q Who is Mr. R. S. Gibbs? 


> 


Our legal counsel, behing you. 


Thank you, 


© 
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Now, the eng of the fiscal year woulg have 


divesiture, In the intexim, it is recommengeg chat Twin 
pisc make certain operating changes reg <qing its control of 
LEM. It is suggested t a system of management by objectiv 
be insctituteg eng that Frank Lowell be helq to account for 
Canny ob: 2ctives set Aacwn by the td Oo pireccors,. 

"Yt £q further recemmengeg that the Bearg of 
pirectors ungertake to qocument the managerial capabilities 
of LSM management, ang Frank Lowell in particular, This 
woulg serve to builg up evigence which couly be used at a 


later gete shoulg it be necessary to enter litigation in the 


disposal cf i 
MR. BOBRE: I'm reaging on page 2 now, 
Mr, Hughes, 
MR. HUGHES: Which paragraph? 
MR. BOBDE; Thirg paragraph. 
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woulg be to Twin pisc's benef:t to take the 
{nitiative ang enter a suit in Federal Court 

in Milwaukee unger Section 10>,Subqivision 5 

of the Securities Act, as well as try to 

obtain a peclaratory Juggment in it. In the 
former case we woulg have to prove that Lowel] 
ang Everett mage misrepresentations about LEM, 
its customers ang its future. 

"To win a peclaratory Juggment we would 
have to prove that Lowell haq not carried out 
its management quiies qiligen'ly. If Twin 
pisc qoesn't take the initiative to enter st Le. 
it is almost certain. that Low:11 will take us 
to Court in an attempt to get the highest 
pos: ble juggment fiom us, 

"to go the litigetion route woulq require 
from one ang a nalf years to three years in 
Court at a cost of $10,000 to $25,000. 

‘The effect on 1972 Twin pise earnings 
woulg be a $67,500 loss, anq ore important 


we woulg lose control over the timing of the 


major loss associateg with the employment 


contract. It is more probable that we would 
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try to settle the employment contract out of 


imxediately, or over the four-year guration 
of the contract, after which the assets coulg 
be sold. The four-year payoff wouldg cost us 
$131,000 in 1972 earnings, while the more 


likely immegiate payoff costs would cost us 


& "Jt {se for these reasons that we 
a recommeng against the gissolution of LEM at 


the present time, ang further recommen 
the questi.  raiseg again by next July in 


light of the business forecast fer fiscal year 


Q Now, this was ell consiqered ang receiveg by 
you long prior to any gisbute between Lowell ang Everett or 
Lowell an, Samuel, isn‘t that true? 

A The initiation of our options, our legal options 
apparently from the gating of the correspongence you have was 
in early 1971. This precegeg any knowlegre that I haq of 


a disbute between Lowell ang Everett, 


MR, HUGHES: Your Honor, the exhibit 


is gateq October 7, 1971. The gischarge of 
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Samuel preceged that qate. 

Q When you hag sales torecasts, you realize 
these were only a sort of a prophecy as to wnat 
expected ang not something that haa to be achieved, 
so? 

A Well, Mr. Bobbe, I think that it 
that any business can survive where responsibie 

re not médge an 

LEM hag in fact long since gone broke. 
after year, resupplying it with money, 
The new forecasts were, if anything, worse 
ones, 

Q Well, you knew that the sale 
year enging June 30, 1972 were twice as much as 
the previous year, gign't you? 

A Mr. Bobbe -- yes, but <- 

Q Can't you answer yes or not? 

A Yes, but the point is that they were 
insignificant amounts, not anywhere near enough to 
company, 

Q You knew that this was a new device that was 


being marketeg, one that hag great »otential in the future, 


but woulg take time to gevelop, aien't you? 
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A Mr. Bobbe, it was listed as a deve lopeq proqguct 
on the original brochure before we bought LEM, The encoger 
as listeg as the proguct. We thought they were developed 
at that point. We found cut that we were talking about a 
different encoder. We went through three years of deve lop- 
ment on this qifferent encoder, and we faileg to sell it. 
Q But you knew that this was a completely new 


gevelopment baseq on Mr, Samuel's invention, dign't you? 


A Well, it was a new gesign, but I woulg never 
consiger that .': was entirely new deve lopment. 
Q Well, you learneq very early in this that they 


were going to go into this new geveiopment in 1969, You heard 
of that, giqn't you? 

A -This is why we kept putting money into the 
business, 

Q Ang you ..ew that Lhe new gevelopment, as an 
engineer, that ic takes & great deal of time ang effort ang 
money cto gcvelop itself succe fully, gian't you? 

A Yes, ang we hag run out of it in our judgment, 
ang we hag gone a survey of the market through professional 
consultants which put a very qefinite limit on the prospects 


for the sale of this particular encoder. 


Q Where did you get that information from? 


bed 
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A We hixeq a firm of engimerin: ang manapement 
consultants to go the survey, 

Q pid you give a copy of that report to Mr, 
Lowe 11? 

A I assume he saw it because he was a party to 
their stugy which took place out of the LEM offices, Evans 
Associates, 

Q You remember that he mage comments about the 
reports that were gelivereg to you ang Mr. Gibson? 

A I can't be certain what comments he mage. I 
think he gisagreeg in part with it, but we, after several 
years of failure, we brought in outsige experts to give us 
some igea as to what we might anticipate. 

Q pont you recall that Mr. Gibson saiq that he 
accepteg Mr. Lowell's comments about this report ang that he 
was satisfieq that it was correct, that his comments were 
correct? 

A Mr, Bobbe, Mr. Gibson's enthusiasm for, anq 
faith in LEM outlastedg mine a year ang a half, ang I happen 
to have been proved right on it, 

Q Well, you hag great configence in Mr. Gibson, 
you say? 


A Yes, I gid. 
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Q Ang he was still enthusiastic when you gecidedg 
to terminate the operations, correct? 

A May I clarify the recorg? I gign't gecige 
to terminate LEM until September, i972. 

Q I ungerstang, but even at that time Mr. Gibson 


was still enthusiastic about the proguct, wasn't he? 


A Mr. Bobbe, accorging to his report to me, no, 
he hag concegeg that we hag failed. 
Pe Q po you have that written report? 
A No, sir, F gon't. I consigereg that when 
- two people in a top management group are working together 


there is much thet transpires that is verbal. 
Q Then you say it was a verbal report? 
A Yes, You can put him on the wttness stang 


1 goubtless bear me out, 


Q All right, we'll sec. 

I just wanteg to call your attention to this 
telegram that you sent to Frank Lowell ang ask you if this -- 
gateq August 13, 1968 -- ang ask you if this goesn't refresh 
your recollection that even by that gate you hag not yet 
received the operations plan that was gateq June 30, 1968. 


A Yes, I recall this, ang I aqmitteq to you later -- 


earlier togay, that I wasn't certain when I haq got the plan. 


. 


Normally, I woulq expect to get it the Ist of July. 
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Obviously, 


I got it late ang calleg Mr. Lowell's attention to the fact 


that this wasn't satisfactory, 


Q 


that it? 


A 


e) 


So you gid receive 


Apparently, 1 qld. 
MR. HUGHES: 
before you hang it 
THE COURT: 
®, BOBBE: 
I merely showeq it 
recollect?.on, 
MR. HUGHES; 
your Honor, 


MR, BOBBE: 


a ee a 
it aéftex August 28th, is 


May I see the gocument 
to the witness? 

Is it in evigence? 

No, it's not in évigence, 


to tim to refresh his 


I offer it in evigence, 


I have no objection, 


(pocument above referreq to was ‘markeg 


pefengant's Exhibit PP in evigence as of this 


date.) 
MR. HUGHES: 
jury, your Honor? 
THE COURT: 


MR. HUGHES: 


fay I reag it to the 


&s. 


this is a telegram to 


Mr. Frank Lowell, "Re, Operations Plan, Agree 


4 
, 
" 
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LEM shoulg exteng builging lease to November 
30, 1970. Also concurrent two aggitional 
machine tools as requested. Your June 30 
plan presented to me only togay with no 
explanation of six weeks delay enroute. Twin 


Co, Batten,” 


BY MR, BOBDE: | 
Q po you know, Mr, Batten, whether you received 
thet from Mr. Lowell or from Mr. Gibsor? 
A Me. Bobbe, I gon't recall, That was five 
years ago. I get a lot of papere. 
MR. BOBPE: No further questions, 
your Honor, 
THE COURT: Step gown. 
(Whereupon, the vitness was excused by 
the Court.) 
MR, HUGHES: Ycur Honor, I call Mr. 
p2nhof, 
GORTT i pANHOF, of 4347 Meacheam Road, Racive, 
Wisconsin, calleq to te: cify on behalf of the 
pefengant, ang being first quly sworn, testified 


as follows: 


. ‘se 


a ate a lo a a a a a Rene ct a 6 a lt lh 
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pIeECT EXAMINATION 
BY MR. HUGIES: 
Q Mr, Danhof, are you employeg by Twin Disc 


Incor por ata q?7 


A Yes, 
Q How long have you been employeg by Twin pisc? 
we A - Approximately three years, : 
Q Prior to your employmer: by ‘Twin pisc, what 


was your business experience? 

A I have been engageg in s° ‘es ang marketing for 
approximate ly twenty-four years by a large company calleg 
Foneywell Incorporated, an instrument cempany, another calleg 
Syncro-Capasitor Company, ang atother calleq Varitex, in Gran 
Eepigs, Michigan. 

Q Weve all of your selations with those companies 
frfengly, with the people you workeg with, friengly ang corgial? 

A Yer I was branch manager for Honeywell for 
over eighteen years. 

Q Wher, you came to Twin pisc, t job or assign~ 


ment were you given? 


A I was hireq specifically to aig the marketing 
a efforts cf LEM Instrumant Company. 
be 

Q LEM being a subsigiery of Twin pisc Corporation’ 
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\ A Yes. 
THE COURT: You came with them in 19707 
THE WITNESS: Yes, sir. 
Q Your salary, however, was paig by Twin pisc 


eoration, is tha right? 
Yes, I was hireg by Twin pisc, the parent 
corporacion, 
8 Q pig you at that time, when you first started 
in, giq you gevote all of your time ang efforts to LEM 
Tnstrument Corporation? 


A I aevoteg 100 per cent of my working hours to 


Q What were your quties at LEM Instrument Corpora- 
tion? What were you hireg to go 


A My primary quty wes to make sales calls on 


behea'f£ of the sales effort for LEM Instrument, unger t he 
direction of Frank Lowell. 
Q In this connection, of course, you hag occasion 
to geal with ang be in contact with Mr. Frank Lowell, is that 
; right? 
A Yes, 


Q Frequently ang regularly, is that correct? 


A Yes. 


panhof-qirect 
Q Now, as an ingiviqual, how giq you -- what 
king of a fellow was he? How aia you get along with him? 
A Well, he was very gooq to get along with until 
I proposeg changes in his mogus operandi, ang then he woulg 
be a little abrasive with me, 
Q Well, how long were you -- 
MR. BOBBE: I move to strike that out 
as a conclusion, your Honor. 
THE COURT: No, I'll allow it. 
Q How long were you there when you first started 
making suggestions? 
A About two weeks, 


Q After thet two-week periog the relationship 


between you ang him changeq to some extent, is that what you 
y ee 


ar? saying? 

A No, not the relationship. There was never any 
dramatic change. It was just that when I woulg make suggestions 
that he improve the proguct or qo things to seek a better 
market place or improve his marketing efforts, he woulg beconx 
abrasive, negative towarg suggestion, 

THE COURT: Well, aia he refust to 
aqopt your suggestions? 


THE WITNESS: Yes. 


i 
‘ 
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Q Can you recall any of the suggestions that you 
mage to which he geferreg 

A Yes, The first one I made was that we should 
have you see, Frank gig a goog job of aqvertising the 
proguct ang qeveloping interest in it by getting people to 
seng in coupons asking for further information, I sugested 
thet we have a methog of following up on these inquiries such 

gs to further clarify the fact that they were ingeeq interesteq 

in the use of the proguct, ang I suggesteg this by means of 
direct mail techniques that we woulq mail mailings out with 
additionsl literature ang aqvertising, trying to stimulate 


their interest ang get another return back to us, 


Q How giq he respong to that? 

A He qian't believe in girect mail. 

Q Per gon me? 

A He diq not believe in qirect mail. 

Q pi,j he say that to you? 

A Yes, in exactly those worgs. 

Q pid you mske any other suggestions to him? 
A Yes. I wrote a gata sheet on a secongary 


device calleg the Comparator, a gigital comparator, ang I 
wrote it to him <-- sent it to him to ask him to take a picture 


of the gevice which he hag built, of which he hag built one, 
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ang &dd his comments to the operating specifications, but he 
woulg not ao that, ang he tolg me further on numerous occasions 
that there was no market for this gevice, 
MR. BOBBE: You say you sent him some- 
thing? 
THE WITNESS: Yes, 
MR. BOBRE: Was that in writing? 
THE WITNESS: Yes. 
MR, BOBBE: I think it shoulg be 
proguceg here, your Honor, ‘3 
THE COURT; Well, he sent it to your 
client, 
MR. BOBBE: But he saig he sent some- 
thing to him, an jhe trieq to describe the 
contents, I think that the contents -- that 


the writing woulq be the best evigence, 


THE COURT: Well, you woulg have that 


letter, woulgn't you? 
MR. BOBBE: Oh no, no, We qon't 
have the records cf LEM Instrument, 
HE COURT: All right, Is it 
available? 


It was a catalog gata 
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HE COURT: Wait, 
MR. HUGHES: (Submitting gocument to 


Q Mr. panhoef, is this the qocument to which you 
WeLe LELci F 
A Not the exact one, no, 
MR. HUGHES: I ask that that b« 


THE WITKESS: I am referring -- these 
represent examples of places where suggestions 
I mage would have been, Haq they been imple- 
mente gq, our business woulq have been improved. 

MR. EOBBE: Your Honor, I move to 
etrike that out. 

THE COURT: Yes, strike it out. How 
qo you know that? 

THE WITNESS: Well, one of the exam- 
ples -- 

TKE COURT: You're not sure about that, 


ere you? 


THE WITNESS: Yes, I am, 
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THE COURT: That thst would have 
,ht adgqitional customers to you? 

THE WITNESS: Yes, sir, 

THE COURT: What go you base that on? 

THE WITNESS: Because the item that 
I was gescribing was a piece « equipment that, 
wouly be attacheg to our LEM enco«2r and proguce 
an operating gevice. I have been in the 
instrument business, as I saiq when [I sat gown 
here, twenty-four years, ang the instrument 
must qo something for someone in the way of 


saving them time or labor or perform a function 


of hig manufacturing operation, 


THE COURT: well, is it possible that 


after showing a prospective customer the thing 
you gay shoulg have been shown that the customer 
woulg not give you an orger? Isn't that 
possible? 

THE NF. I'm sorry, I gon't unger 
stang your question, sir, 

THE Isn't it possible that 


netwithstanging the agoption of your suggestion, 


that a customer might not give you an orqger? 
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I mean, is there any certainty that every 
customer that you woulg contact woulg buy it? 

THE WITNESS: Oh, no, I agree with 
you there. That's -- that sti cement is true, 

I meant to say that the business woulg 
have been improved. 

MR, HUGHES: Your Honor, there has 
been a reference to this paper, so I ask it 
be markeg for ig «cification, It‘s not the 
paper to which the witness testified earlier. 

Th COURT: A memo is it? 

MR. HUGHES: It's a memorangum on 
the letterheag of LEM Instrument Corporation 
geteqg February lL&th, to Mr. Frank Lowell, from 
Gorgon penhof. 

TEE COURT: February 18th of what 
yeer? 

MR. HUGHES: 1972. 

(Momorangum gateq February 18, 1972 was 
maxrkeq pefengant's Exhibit QQ for igentification 
only as of this qate.) 

THE COURT: For igentification only. 


MR, HUGHES: Your Honor, we will con- 
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tinue toe Look for the gocument to which Che 
witness referreg, ang if we fing it we will 
proguce it, 

THE WITNESS: I mage further recom 
mengaticns as to -- 

THE COURT: Wait a minute. You haven't 


been askea anything yet. 


piq you make further recommengations? 
Yes. 
Tell us what -- 

MR. BOBBE: If they are in writing, 
I think they shoulg be submitted. 

THE COURT: I gon't hear you. 

MR, BOBBE: I say, if they ese in 
writing, they shoulg be submitted.. 

THE COURT: Yes. If they were in 
writing, they should be submitted. 

THE WITNESS: It's on that sheet. 
Is this part of the recommenqgations you ma qe ? 


Well, it's a goog summary of what I haq been 


making from time to time, 


Q 


Mr. panhof, you ang Mr. Lowell were ‘n gaily 
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contact with each other, weren't you, except when you were 


on the roag? 
4 

the time, 
Q 
A 


Q 


make oral suggestions to him? 


A 


Q 


suggestions, but in the course of your suggestions, dig you 


Practically, yes. I was on the roag most of 


pig you make oral suggestions to him? 
Yes. 


You talkeg in terms of having mage written 


Yes. 


Were the oral suggestions that you mage to him 


of the same generai nature as those that you recorgeq in 
memorsnia? 

MR. BOBBE: Your Honor, I'll object to 
that as calling for a conclusion. 

THE COURT: Overruled. 

A Y2s. : 

Q Forgetting the written recommengations for the 
time being, what oral recommengations qiq you make to Mr. 
Lowe 11? Take your time ang tell us what they were, ang what 
his response to those suggestions were, 


MR. BOBBE: Ang the time, 


Q Ang the time, 
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Well, they are written right here too, 
All right. Tell us what they were. 

A. All right. The oral recomnengations were 
that we shoulg be more gemonstrative in qescribing the operation 
ang interfacing of the encoger to computers, for example, 
numerically controlleq machines, The basic makeup of an 
electronic engineer is such that he wants to know what is in- 
sige, whet the sirnal is like. For example, one of our 
competitors woulg show the signal of the encoger on an cscil- 
loscepe ang take a picture of the signal, provige it, show it 
to the engineers in orger for them to be able to look at the 
@efecte in the signal, or imperfections so to speak, ang 
interface it with our machines. 

= When you say interface, woulq you gescribe to 
us what you mean by interface? 

A Well, an interface woulg be the same as if you 
hag -- as if you built an engine ang you wanteg to sell this 


engine to a man who mage vehicles. An interfacing wrulg be 


a diagram showing how the engine woulg fit in the vehicle ang 


proguce the power that the customer wanted. Inter facing 
electronics is the same way, It shows the number of wires 
and the voltage ang the other features of the signal that he 


woulg interface, 
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Ang you recommengeg that your company go this? 
Yes. 

Ang you mage this reconmmengation to Mr. Lowell? 
Yes. 


What was his reaction. 


Se ee a oe 


He wasn't going to show anything -- he gign't 


wan: to show anything about the encoger itself. 


Q pig he agopt your recommengation or gecline 
it? 

A peclineg. 

Q pig you make any other oral recommengations to 
him? 

A I think that I may have mage some from time 


to time, br I: just can't recall any more right now. 


Q po you gay that the paper now before you 


represents a written recommendation which hag also been orally 
given to him? 
A Well, this paper is a summary of recommengations 
I hag wage from time to time, 
MR. HUGHES: I offer it in evigence,. 
MR, BOBBE: No objection, 


(Whereupon, pe fengant's Exhibit QQ for 


igentification was receiveg ang markeg in 


» 
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evigence.) 
BY MR. HUGHES: 

Q This February 18th memoranqum, Exhibit QQ in 
evigence, this was in fact given to Mr, Frank Lowell, is that 
correct? 

A Yes. 


Q 
@ 


Mr. Gibson, the Chairman of the Boarg of LEM, a copy of which 


Following that qiq you write a memoranquna to 


“eu 


I now hang you? 
A Yes, I wrote this. 

MR. HUGHES: I offer it in eviqence. 

THE COURT: Show it to your agversary. 

MR. BOBBE: No objection. 

tiwirk (pocument above referreq to was marke q 
® pefengant's Exhibit RR in evigence as of this 
date.) 

MR. HUGHES: Your Honor, I woulg like 
to reag this to the jury, if I may, these two 
exhibits. 

THE COURT: Yes, 

(Whereupon, Mr. Hughes lea pe fen aut's 

ee Exhibits QQ in evigence ang RR in evigence to 


the jury.) 
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Q Incigentally, can you tell me what O.p. means? 
A Outsige qgiameter. 
Q pe you recaliany other suggestions that you 
ma de ? 
A Yes. I have haq a little time to think, 
I mage manv suggestions that we shoulg try to 
market our proguct -- we shoulg select certain marketing areas 


where nonusers of encoders -- we knew they were using them, 
therefore, actually thei: competitors woulg be prospects for 
buying also, ang I woul cail this rifle marketing approach 
versus a shotgun approce’. which -- or trawling as what I 
@escribeg Frank's marketing methog, ang I gigqn't feel it was 
effective. I woulg say the recomwnengations were something 
simile: to what was tentitios ta this morning, encogers to 
meet the market to be of glfferent sizes, gifferent variations, 
with engineering moqgifications, ang I foung about -- well, 
several marketa where these coulg be applieq, where people 
woulg use them involving the gifferent encogers ang gifferent 
package presented. 

Q What was Lowell's reaction to that? 


A Similar to what Henry Forg saig when -- 


THE COURT: No, what was it now, pid 


Q 


tei lin il tis in leh ln al arena i a i et ak a 
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he accept it or gig he not? 


THE WITNESS: No, he gig not accept 


it. 
THE COURT: That's all we ueeg. 


piq you at any time urge Mr. Lowell to make 


calls on prospects ang on customers? 


A 


> © PF 


Q 


We mage a couple of calls together. 
How many calls giq you make? 

Well, I know of three specifically. 
po you recall any others? 

Not offhang,. 


Are you aware of any other calls that mM. 


Lowell mage except those that you have ingicateg he mage with 


you? 


& F 


Yes, but I'm aware that he calleq on the Navy 


pepartment in Rhoge Islang because he tolq me the names of the 


purchasing agent, the people there. 


Q pig you follow up on that? 

A I was working on it at the time, yes, 

Q You were actually working on it at that time? 

A Well, I haq mage the call ang in comparing notcs 
@ with him, I foung out that he hag transactions with them 


earlier, 
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Q Mr. panhof, while you were employeg by Twin 
pisc, dig you make any actual sales for LEM? 
A Yes. 


Q Did you make more sales calls for LEM than 
Mr. Lowell gig? 
A Yee. 


MR. LOBED: Well, I'll object to 


that, 


THE COURT: No, I'll allow it. You 
were employeg full time as an outsige salesman, 


right? 


THE WITWESS; Yes, 
— THE COURT: Mr, Lowell was not 
employeg to go out ang just make sales, was he? 


THE WITNESS: That's correct, 


THE COURT: All right. 
BY MR. HUGHES: 
Q pid you compile a list of customers of LEM 
with which you hag personal contact? 
A Yes. 
Q T show you these two pieces of paper ang ask 


' you whether this is the list or a copy of the list to which 


you referreg, i 
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Yes, thie is a copy I made. 

MR, HUGHES: I offer it in evigance. 

MR. BOBBE: May I ask the witness what 
fis this a list of, please? 

THE WITNESS: A list of customers 
where I was influential in mailing a sale of the 
LEM proqguct. 

MR, BOBBE: I move to strike out where 
he was influential, your Honor, 

THE COURT: Well, places you callegq 
on anyway. 

THE WITNESS : Yes. 

THF. COURT: After which they gave 
or gers? 

THE WITNESS: Yes. 

THE COUR: : Overruled... 

MR, BOBBE: No objection, 

(pocument above referreqg to was marked 
pefengant's Exhibit SS in evigence as of this 
date.) 

MR. HUGHES: Laqgies pan geatlemen of 
the jury, this is a list of two pages of such 


customers . 
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BY MR. HUGHES: 

Q puring the time that you were out selling for 
LEM, dig LEM have gales representatives? 

A Not chat time I was selling, no, To the 
best of my knowlegge, we haq none. 

Q pia you interview sales representatives and 
suggest their #tention by Mr, Lowell? 

A Yes, 

Q What wes Mr. Lowell's reection to those 
suggestions? 

A I never hearg from him on them, He never 
replieg, or I think we -- well, I woulqn't want to say. I 
know we giscusseg them, but I can't recall the gist of ow 
converesations es to them, 

Q po I ungerstang that over your career your 


work has been essentially in sales, that is the salee of 


progucts? 
A Yes. 
Q That means actual selling of proqucts to 


customers ang prospective customers, is that correct? 
A Well, sales ang marketing, 
Q Sales ang market ing. Now, beseg on your 


general experience ang your specific experience while you were 


ih en A 


eo 
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selling for LEM, giq you form an opinion as to whether LEM's 


sales coulg have been inproveg? 


©. Q 


MR. BOBBE: I object to that on the 
groungs the witness is not quelifieg es to his 
experience in the sale of the encogers, shaft 
encoyers. 

THE COURT: Yes, sustained. 


Can you tell us the extent of your experience 


in the sale of encogers prior to the time when you started 


selling encogers for LEM? 


A 


Well, I hag no experience selling encogers 


be fore I went with LEM, 


| Q 


So that when you went to LEM you hag to acquire 


tie knowlegge of the skills? 


> £ > OO > 


Q 


Yes. 

Ang chen go out ang sell? 
Yes, 

Did you qo that? 

Yes. 


Mc. panhof, I show you a series of letters -- 


I withgraw thar, 


I show you a letter gateq November 24, 1970, 


od ang I ask you if this is a letter which you wrote to Mr. Lowell, 


Rikiek 
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two letters of November 24th, to Mr. Lowell. 


A Yes, I recognize both of them, 
MR, HUGHES: iffer them in evigence, 
MR. BOBES: No objection, 


(Two letters gateq November 24, 1970 
were markeg nofengant's Exhibit TT in evigence 


ang Exhibit. UU in evigence as of tuis qate.) 


re) 


Mr. Danhof, were there any instances where the 
failure to supply information to a customer, or prospective 
customer, resulteq in no sale to that customer? 


MR. BOBEE: Well, I object to that 


as calling for a conclusion. 
THE COURT: Yes, I think so, You have 
to have more of a factual ingication on that, 
Q po you recall any instances of calling ona 
customer who requesteg information in connection with a 


prospective orger? 


A Yes. 
Q Can you give us such a specific ingication? 
A Well, that one right there was almost canceled, 


but that's the ane I have in ming. In the same company, in 


Marylang, I gcmonstrateg the encoger. He was pleaseq with it, 
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ang he was making again an automatic stacking syster, 


He sent an engi.eer to New York to see Frank, 
to visit Frank a- the plant, ang he giq not receive agequate 
information from Frank about the *» eration of the encoger. 
So, this engineer went back to Frank ang saig -- went back 
to his frieng, John Maggock, in Marylang, ang saig, "I can't 
get any information from him, I can't tell you whether it's 
@ gO0qg proguct or a bay proguct," 

So, John Magqock calleg Frank on the phone ang 
again querieq him as to the type of signal ang some technica] 
information about the encoger, ang he again was -- he was met 
with a resistance, ang an answer of no, 


So, I came into Marylang -- it must have been 


two or three eks later, I hag no recor, of this at the time, 


ang I calleg up John ang askeg him if I coulg come gown ang 
telk to him, ang he gave me a very negative answer. He 
dign't want to see anybogy from LEM ang qiqn't want anything 
to go with us. He was buying someone elses. His big 
objection was that he coulgn't tell what the signal was Like. 
So I saig, "John, let's talk about it, Let me com over ang 
see you, -I have an encoger with me, po you want to put the 
signal on the oscilloscope ang we'll test it ang see what the 


signal is like?" 
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THE COURT: This is Join who now? 

THE WITNESS: John Magaock, a customer 's 
naw, 

THE COURT: Ali right. 

THE WITNESS: So, I let him tuxe the 


encoger in his hanqs, 4nd he hookeg up some 
wires to an oscilloscope, and we measured the 
signal on the oscilloscope ang foung that the 
signal haq -~ I have to use a technical term 
here, gritches in it, which means that the 
signal has som little faults, rises in it that 
may teng to throw off a computer actuated 
gevice, but he said, "Yf I coulg have known 
this I coulg have correcte, for these ge ficiencies 
ang still useq your encoger."" 

But, he bought a competitor's ercoger, 


a big bunch of competitor's encoders instead 


of ours. 
BY MR. HUGHES: 
Q po you recall any other instances of that king? 
A . Well, the letter that has already been aqmitted 


into evigence showed 4a aerojet general woulan't consiger 


using our encogers until we gave them further technical in- 


oe 


e, 
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formation about its operation, 


Q pig you give them further information? 
A I coulgn't get it from Frank, 

Q po you recall any other instances? 

A Those were the two most immegiate ones, 


MR. HICHES: I have no further ques- 
tions, your Honor. 

CROSS EXAMINATION 
BY MR. BOBBE: 

Q Mr. panhof, in your previous employment, what 
was the article or articles that you solq? 

A I 301g recorging ang ingicating instruments 
for heating, ventilating ang air congitioning in the ‘qustrisi 


process, ang solg electronic incapacitators, ang custom built 


test machi for quelity control inspection, 

Q But you never solg any shaft encogers of any 
king? 

A Nc, sir, 

Q Did you feve any technical knowleqge of how 


a shaft encoger worked? 
A Yes, sir. jome, not learneq, but I knew what 
they were ang what they gid. 


Q You knew what they were ang what they qlq, but 
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you dign’t know how they were constitutedg ang what their com- 
ponents were, gig you? 

A 

Q Ang you qian't know how they accomplisheg what 
they dig? 

A Yes, I gig. 

Q Will you tell ut het you knew about that? 

A Well, I knew 2ucoger was a method of 
meacuxing, making measurements or. ‘l screw or a rack ang 
pinion, ang a signal fxom the  encoger was useg to qetermine 
what these measurements were, 

Q In other worgs-. that was the ultimate object 
of the encoger, to go that, is that right? 


A Right. 


Q That's all you rea'ly knew, isu't it? 


Yes, sir, 

THE COURT: Is it a measuring qevice 
of some king? 

THE WITNESS: Yes. 

THE COURT: A measuring device of 
articles that could not easily. be measureg in 
any other way, is that it? 


THE WITNESS: Well, it was a masuring 


Q 
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device because you wanteqg the measurement in 
terms of an electrical signal that coulg be 
reaj out in terms of a glial or reag into a 
machine telling you that the machine was ready 
to -- 

THE COURT: A king of instentaneou 
measurement, is that it? 

THE WITNESS: Yes. 


All right. 


Now, you testifieg to a John Maggock that you 


spoke to, is that right? 


A 


A 


Q 


Yes. 

What firm was he with? 

A company calleq Automatic Plateqg Functions. 
Which? 

Automatic Plateg Funct: ns, in Maryleng. 


Was that referreg to in you letter of February 


Yes, 


Well now, you were referring to Automatic 


Plateg Functions, ang you referreq to them wanting pictures ox 


the wave shape taken from anoscllloscope? 


Anis i taint = slain | ae 
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A Yes. 

Q So that he coulg properly interface with his 
electronics? 

A Yes, sir. 

Q pe you know what his electronics were? 


A What is the nature of the question? 


Q po you know what his electronics were? 


Yes, I undgerstard now, They were devices 
that interpreteg the signal from an encoger and automa! ically 
x ! & (i (i ¢ 


moved storage compartments up and down tracks ang into cubby- 
holes for storing items. 

Q pid you know whether or not the encoger that 
was being manufactureg or proguceq by them was one that covlgd 
perly interface with his electronics? 


Yes. 


What? 


How qo you know that? 
A Because I tolg him our encoger produced a 


; fanary cogeg decimal signal which he saig he coulg interface 


with his machine, 
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Isn't that the generic nature of an encoger? 
No, sir. Oh -- 
What? 
I'm sorry, I giqn't ungersteng you. I atan't 
ungerstang your use of the worg generic, 
Q Isn't that the generic nature of any encoger? 
A Not necessarily. 
Q po you know whether that was the nature of 
the encoger manufactureg by LEM? 
A Yes, sir. 
Q What was the xea q What «iq Frank say 


ebout thet particular request? 


A I giqn't hear about it because there was no 


request, There was an action -- oh, wait « minute This 
was en action for which he hag previously refuseg to give m, 
ang the request came directly from the custe-:er to Frank, 

Q I say, when you wrote the letter of February 
18th, what giq Frank say about that? 

A The naxt letter gescribes what he saig. He 


saig, "pon't write those things any more, They shoulg be 
discusseq verbally." 
Q Where is that? 


HEE L: That's Exhibic 
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Q You are referring to a letter that you wrote 
to Bili Gibson? 

A Yes. 

Q pated February 28, 1972, ang typeq March 29, 
1972. You gon't refer in this letter specifically to that 
request of John Ma 


ddock, qo you? 


. 


A I think I go. let me reag it again, 

No, you're right, Mr. Bobbe, I am referring 
to the letter of February 18 to Frank Lowell in which che 
business was alreaay lost, 

Q I'm asking you what Frank tolq you when he got 
your letter of February 18 about that particular request, 

A Frank tolq me after receiving that memo not to 
write any more letters. That was his specific answer, There 
was no answer to the specific question that I recall. 

Q You mean he tolqg you not to write any letters -- 

A Not to write letters of that type, to conduct 


these giscussions verbally because too many people -- ang 1 


rm 


assume he was talking about the Boarg of nirectors of LEM -- 
o Ci dD 


reag my mail ang got exciteg about why he wasn't going these 


2 


things. 


Oo 


Q pid he make any response to that request about 


Automatic Functions of Marylang? 
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A I'm trying to recall, I can tell you what I 
think he saig, but I gon't -- I'm unger oath, ang 
THE COURT: You are unger oz 
A I say that I can't recall his reply, 
Q I see, Well, I refer to the application of 
Hughes Aircraft Ingustrial Progucts pivision, pe you know 
whether or not Frank complieq with the request or application 
data showing how our encoger workeg in connection with pre- 
set positioners? 
A My information is that he gig not reply, 
Q pid he tell you th t? 
THE COURT: Tell him what? 
A Mr. Bobbe, I believe that his only answer to 
me dqiq not answer that, Everything in that memo was, "pon't 


write any more memos of that type.'"' Now, that's his answer, 


bang! 


Q pidn‘t you get any answer at all from him as 
to any of these requests? 

A I gon't believe sc, 

Q Verbal or otherwise? 

A I can't recall. I'm unger oath, ang I can't 
recall anything else he qig. 


Q How about Burke-Porter Machinery Company that 


you referreg to 


encogers 


ang pr 
the coupling to 


know that & 


you 


given en 


or qer 
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They woul; have an easier time using our 


eset parator if data on 


use loag contacts available ang so on, po 


uxke-| x Machinery Corpany haq previously 


to LEM Instrument? 


A You better believe it. I solgq it. 
Q I better -- 
& A I gemonstrateg the encoger anq I 301g it. 
Q pon't you know that before you solg any -- 
that they hag alreagy purchaseg encogers from LEM? 
A Mr. Bobbe, you are leaging into my -- that's 


not true, 


Q 
A 
Q 


A 


the electronics 


Tr 


qemonstratedg thr 


at 


aé+¢ 


ang they 


pig you get a wri 


m't know that we hag the prese 


I'm asking you -- 
No. 
If it's true, 


ao 
~e 


No, 8 


When you gay you sola 2 8 oa how Aid you sell Lez 


ritten orger right away? 

t uw 8 e “ 4 
That's not the way business is conqucteg in 
fiela. They were builging a machine, 


® encoder ang the preset comparator. They were 


company calleg Perimetrics, in Connecticut, 


. 


comparator, 
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demonstrateqg it to them, Now, the reason that all this 
question about contacts ang coincigence lighters was beccuse 
Frank ang I argueqg out that over the phone, 
proguct that Frank saig woulgn't sell, 
I wrote the gata sheet for that proqguct a year ago, referreg to 
earlier in my testimony, ang we argueq it out all over the 
phone as to what the answer to those questions in the memo 
were, 

Q After you wrote this 


orger right away from Burke-Porter Machinery, qig you? 


A I gign't pick up any orgers, I was never there 


to pick up the orger, They were maileg inte LEM, 

Q In other worgs, you gon't know whethe 
Lowell got in touch with them himself, gc 

A He would have hag to because he 
questions on the couparator for which we hag no 
formation, 

Q niq he tell you to go ang see Burke-Porter 
Machinery? 

A Yes, he qid. 


po you know where he got the first contact with 
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Q where? 

A Through aqvertising inquiries. 

Q Ang he tolg you to go ang call on them? 

A Yes, sir. 

Q Exhibit RR 1s gateq February 28, 1972, ang 


typeq March 29, 1972. How qo you account for the fact that 


it wasn't typeg until that later gate? 


A Well, I coulq give you my guess, 
Q I gon't want your guess, 
A Well, I'm not going to account for it, I 


gon't qo my own typing. 

Q What? 

A I gon't go my own typing. I wrote thcse out, 
gave them to my secretary in Racine, ang she typeg chem up, 


so I can't answer the question, 


Q You mean a secretary in Twin pise's office? 
A Yes, 
Q The first paragraph of this letter says, “Everett 


ang I hag ginner together February ?2, 1972, at his request. 
He wants to give the machinist Bill a raise of $15 per week 
ang Frank will not approve." 


Now, that machinist was Bill Gay, wasn't it? 


A Yes, 


( 
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Q "He also feels Lowel! is trying to get him to 


What gig he tell you on that point? 
A That's exactly as I wrote it, 
, Q That's all he wrote? 
x "T think Lowell is trying to get me to resign," 
Q "He wants your opinion of what Frat :'s legal 


position woulg be if Everett qiq reaign. Woulg Lowell's 


—2 


contract be still in force?" 
"He voluntarily tolq me many things. I tolg 
him he shoulg talk to you, I feel he is loyal to Twin pisc 
ang we can gepeng on him to remain loyal if this is our wish," 
pia he tell you at that time that he was thinking 
of resigning? 
A No, No, He tolg me just what the memo said, 


"T think Frank is trying to get me to resign," That's all 


| he said. 

| THE COURT: You re talking about 
Everett now? 

| MR, BOBBE: Everett, 

i Q You saig Everett, is that correct? 

| A Everett, yes. 


Q That's all he tola you, ang you gign't ask any 
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& questions about that, gig you? 
A Well, I wasn't involveg in the politics of 
LEM, I was just out in the roaq beating the bushes, 
Q I see, Now, you have sv>mitteg in evigence 


Exhibit SS, a list of people whom you calleg on that orgers 


were subsequently receiveq from, but in each instance isn't 
it a fact that the orgers were not receiveg until after Mr. 
Lowell hag been in touch with the customer himself ang given f 
© them the technical gate? 
A No, sir, You're wrong, 
Q Can you tell me in which instance you actually 


obtaineg the orger? 


+ 


A I'll rephrase your question if you will allow 
me. 
THE COURT: You're supposeq to answer, 
not ask questions, 
A Well, I saig no, I endian to give him -- 


THE COURT: No. That's all, 


THE WITNESS: All right, I ungerstanq,. 
Q I askeq you whether you obtained any orgers 
from any of the customers on this Exhibit SS? 


A No, 


Q You gig call on these customers at some time? (* 


f 
Fe ENE A 
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, A I calleg ang qemonstrateg the ejuipment. 
Q po you know whether you were the first one to 


geuonstrate the qjuipment to them? 
a Yes, I was, 
_r+@ no you knew whether or not they hag received 
all the technical gata at that time? 
A Many of them hag anq some hagn't, 


Q pia Mr. Lowell aqvise you to call on each of 


the customers on this list? 
A No. 
Q Which of them gig you call on on your own 
accor qd? 
A Let me see it, 
THE COURT: Mark them with a reg 


pencil so we'll have a record here, 
THE WITNESS: All right, 
| A Mr. Lowell giq not aqvise me to go to Growth 
Plus Machine. 
THE COURT: Check it with a reg 
pencil, 
A ‘  ['m going to check those that he qiq aqvise me 
on, 


THE WITNESS: Woulg that be all right, 


j 
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your Honor? 

THE COURT: All right, check those 
that he qiq aqvise you to call on, 

THE WITNESS: Okay. 


A He gig not aqvise me to go to Par Systems in 


St. Paul. He giq aqvise me to go to Cincinnati, Inc, He 


dig not aqvise me to go to Scientific Atlanta, He gig aqvise 


me to go to General Electric, in Ciacinnaci. ( 
He giq aqgvise me to go to Burke-Porter, He 

dig not aqvise me to go to C,0O, Porter in Grang Rapigs. 
He giq agvise me to go to pow Chemical in Los 

Angeles, ang he gqiq not aqvise me to go to Cangia, so he aqvisegd 


me to go to four places 


THE COURT: Out of how many? 
THE WITNESS: Well, there is some ( 
duplication here, your Honor, so I want to be 
sure I gon't give you too many numbers, 
Eleven, your Honor, 
THE. COURT: Within the quties that you 
were to perform, you gign't have to get agvice 
from the Plaintiff here to go out ang -- 
THE WITNESS: No. 
THE COURT: (Continuing) -- seek (* 
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customers, gig you? 
THE WITNESS: No, I'm a professional 
salesman, your Honor, 


THE COURT: Right. 


Q When you calleq on the customerr yourself, gig 
you go anything more than demonstrate the machine? 

A I'm trying to think of :ow I shoulg worg that. 
I performeg, in aqgition to gemonstretion -- there are other 


parts that you qo in the sales approach, so I performeg the 


selling of the encoger to the best of my knowlegge ang ability, 


THE COURT: You pror.cteg, right? 

THE WITNESS: Promoteg ang trieg to 
leave the qoor open to get back in, to come ang 
see them again, I trieg to influence them to 
specify this encoger in their machine, 

THE QOURT: I assure you hag the price 
of it too, giqn't you? 

THE WITNESS: Well, not always because 
all formal quotations hag to come from Frank 
Lowell by his rules. 

THE COURT: I see, 


THE WITNESS: But the stanjarg off-the- 
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shelf item I coulq give the price on, 
BY MR, BOBBE: 

Q Those that you weit to of your own accord, where 
dig you get their names from? 

A I was marketing on a rifle approach, anq I 
pickeg out certain companies engaged in certain businesses ang 
mage calls on them, If their business fitteqg the category 
that I was trying to sell encogers to, I woulg call on then. 
Some were out of phone books, some out of the Thomas Register, 
some out of government coges of businesses, The stangargq 
marketing techniques. 

Q pid you ever go because there were replies 
mextec to aqvertisements? 

A Yes, I believe that those four I pointeg out 
were replies to aqgvertisements, 

Q How about the others? 

A The others -- now the others, we haq -- Isay 
'We'' because I was on the team, We haq thousangs of inquires 
from magazine reagers. Youare familiar with how technical 
magazines sce printeq with a little carqg that you check off, 
ang the magazine eqitor mails you names of people who are 


interesteg in your proqguct, So, I woulg collect those from 


Frank ang in the course of my business and in my trips = woulg 


=] 
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9 eall on anybogy in an area, or call them by phone to try to 
get an appointment, so some of those were people who haq mage 
inquiry about the encoger. Some were just colq calls, people 
J thought shoulg be using encogers, For exemple, the company 


in Marylang hag never contacteq Twin pisc before I calleq on 


them, 
MR, BOBBE: That's all, 
> | -MR, HUGHES: I heve no further ques- 
tions, your Honor, 
TRE COURT: All right. Step gown, 
(Whereupon, the witness was excused by 
the Court.) 
MR, HUGHFS: . Your Honor, that's it, 
THE COURT: We have reacheg the eng 
) of the line as fer es witnesses are concerned, 
right? 
| MR, HUGHES: Well, your Honor, may we F 
approach the bench? os 
THE COURT: Yes, You explaineg this 


ear lier, It's all right. 
4 MR. HUGHES: But we will have one more 
witness, your Honor, 


THE COURT: Now? 


ae 


October 12, 1973 
Riverheag, New York 


(The trial continueg.) 
(Appearances as heretofore noted.) 
(Roll ca”” of jury.) | 
THE COURT: Call your next witness, 
Mr. Hughes. 
MR, HUGHES: I call Mr. Gibson, 
WILTON B. GIBSON, Box 414, Req River, 
New Mexico, calleg to testify by the pefengant, 
ang being first quly sworn, testifieg as fol- 
lows : 
pIRECT EXAMINATION 


BY MR. HUGHES: 


Q Mr. Gibson, what is your present occupation? 
A Consultant to Twin pisc. 
Q Between 1967 ang 1972, were you a vice presigent 


of Twin pisc? 

A Yes, 

Q Prior to that, were you employeq in the sales 
department of Twin pisc? 


A Yes, 


Q Can you tell us briefly in a general way what 
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your sales experience has been over the years? 

A Thirty-three years with Twin pisc essentially 
ang some five to seven years prior to that with othe: firm,, 

Q At the time of the acquisition of LEM by Twin 
pisc, you became Chairman of the Boarg of LEM, is that correct? 


Shortly thereafter, yes, 


Were you paig any compensation for that job by 


No, sir, 


What were your ,juties as Chairman of the Boarg 


MR, BOBBE: Your Honor, the bylaws 
speak of the quties, 
THE COURT: Well, generally I'1l permit 
him to state what he haq to go, 
I'll change it, What qguties giq you perform? 
A Primarily to assist Mr, Lowel) in bringing LEM 
up to a successful operation, ang supporting him in every way 
possible to attain that, 
Q pid you act as a sort of "Go between" be tween 
LEM ang Twin pisc? 
A I was liaison between Mr, Lowell ang Mr, Batten, 


Q When Twin pisc took over, were you enthusiastic 
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about the prospects of LEM? 

A pe finitely. 

Q piq there come a time when you began to have 
some qoubts about the success of LEM? 

_ A Yes. 

Q When was that? 

A Well, it starteq about the time of the Samuel 
incigent, It was followeg up by the Coruzzi firing, then the 
Cutsige consultant's markets survey anq recommengations, then 
continuing on with the inability to pet Mr. Lowell to do any- 
thing that we trieq to get him to go to improve the situation, 
ang ultimately the gischarge of Mr. Everett, 

Q Woulg it be fair to say that your optimism about 
the chances of success for LEM lasteq longex than the optimism | 
of the other embers of the Boarg of pirectors of LEM? | 

A Yes, sir. 

Q Based upon your giscussions ang observations 
ang discussions with Mr. Batten, when woulg you say that he 
began to have goubts about the success of LEM? 

A Late 1969, 

Q puring the periog that we are discussing, were 


you urging the Boarg of pirectors to support Mr, Lowell? 


A Yes. 
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THE COURT: Boarg of pirectors of 
which corporation? 
MR. HUGHES: Of LEM, your Honor. 
Q At the risk of repetition, will you tell us 
what prompteg the qoubts that you began to have about LEM's 
success? 


He alreagy testifieg to 


MR, HUGHES: I withgqraw it, your Honor, 
Q puring the periog we have been giscussing, what 


hag you been urging Mr. Lowell to qo with reference to the 


operations of the company? 


b Well, I particularly wanteg him to get out ang 
pergonally call on accounts because I thought it was a rether 
sopristicatedg proguct. We neegeq manufacturers representatives 
so thet we coulg get broager coverage, Those were my primary 
objectives, 

Q pid you make any suggestions with reference to 
the agaptability of the proguct? 

A Very aefinitely, yes, so that the customer cou 
more readily agapt the encoger to his particular machine, 

Q Ang these were specific suggestions that you 


mage to Mr. Lowell, is that correct? 
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A Yes. 

Q pig you fing that Mr. Lowell was gifficult to 
get along with? 

A Yes, sir. 

MR. BOBBE: I'll object to that. 
THE COURT: Sustaineg as to form, 

Q Mr. Gibson, over the periog thet we have been 
talking about, what were the relationships between you ang 
Mr. Lowell? How gig you hit it off together? 

A Well, at the outset very friengly because I 
felt that we hag quite a promise in Ir, Lowell, but I foung 
him extremely gifficuit to work with, I got a lot of promise 
ang no action, 

Q Have you fixeg for us the time when you came 
to a conclusion in pur own ming that Mr, Lowell shoulg be 
dischargeqg ang the business wound up? Can you fix that 
time for us? If you haven't, please go so now, 

A Well, it was about mi, '72, 

Q Now, Mr. Lowell has testifieq -- I withgraw 
that, 

There is testimony in this cae that Mr, Lowell 
submitteg monthly reports quring the four years of operations, 


approximate four years of operations, while LEM was -- Twin 
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pise was the owner of the LEM stock, Is that a true statement, 


that he mage monthly reports all through that time? 

A Jf the statements are confineg to financial 
seports, yes, but operating reports, no, 

Q Was there a periog of time quring which he 
Frengereq no operating reports whatever? 


A Yes, there wes a periog cof a little better than 


Q I show you a letter ang ask you whether this 
' dg a letter which you receiveg from Mr, Eqwarg P, Coruzzi at 
or about the gate it bears? 
A Yes, sir. 
MR, HUGHES: I offer it in evigence, 
M MR, BOBBE: I object to this as not 
binging on the Plaintiff, anq as hearcay, 
MR, HUGHES: It's aqqresseq to the 
Chairman of the Boarg of LEM, 
THE COURT: Sustaineg, 
MR, HUGHES: I ask it be markegq for 
igentification, 
(Letter above referreq to was markeq 
pe fengant's Exhibit VV for igentification only 


as of this gate-) 
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BY MR, HUGHES: 

Q Mr. Gibson, Mr. Coruzzi was at one time an 
emplcyee of LEM, wae he not? 

A Yes. 

Q po you recall the approximate periog of time 


that he was employeg? 


A About six months, I believe, go seven months, 

Q Was this employment after Mr. Samuel hag been 
fireg? 

A He was hirey to replace Mr, Samuel in the 


engineering capacity. 


Q Then giq Mr. Lowell fire Mr, Coruzzi? 
A Yes, sir. 
Q pig you become aware of the facts ang circum- 


stances of that incigent? 
A Only through that letter that has been markeg 
for igentification, 
Q pia you ever giscuss this subject of the firing 
of Mr. Coruzzi with Mr. Lowell? 
A No, I aig not, 
Q. I show you Exhibit P for igentification ang 
I ask you who prepareg that , .cument, 


A Mr. Lowell. 
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Q Can you tell me approxinately when that qocument 
WAS prepare q? 
Sometime quring the month of June, 
@f what year? 
1971. 
19707 
"71. 


Were you with him when he prepareg that 


Yes, I was. 
MR. HUGHES : I now offer it in evigence, 
Yeur Honor will recall that this was the 
@ne financial statement that he gig not 
igeatify, 
MR, BOBBE: May I, your Honor? 
ERE COURT: Yes, 
VOIR pIRE EXAMINATION 


BY MR, BOBBE: 


Q pe you know who typeq this? 


A It was typeq at the LEM -- 
Q Typed by Mr, Lowell? 


A I gon't know vho typeqg it, It was typeg at 
Farming gale, 


A 
Q 
A 


A 


writing. 


Q 
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Were you there when it was typed? 
No, sir, 

How go you know it was typeq at LEM? 
Well, it was raileqg to us from LEM: 


Ang this has a han-written qate in the upper 


MR, HUGHES: I can tell you, counsel, 


+, Q 
right hang corner, 6/3/70. po you know who put that gate 
on there? 
' 


I can't be certain, It goesn't look like my 


Ang this was a projecteg statement for the 


year enging June 30, 1971, is that correct? 


A 


— p> th ee eR ener 


BY MR, HUGHES: 


Yes. 

MR. BOBBLE: No objection, 

(Whereupon, nefengant's Exhibit P for 
igentification was receive, ang markeqg in 
evigence.) 

THF COURT: All right, now markeg 
nefengant's Fxhibit P in evigence. 

THE WITNESS: May I see tisat? 


THE COURT: Just a minute, 


DIRECT EXAMINATION 


(Continue q) 
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Q Woulg you take a look at that exhibit again 
ang tell me -- you saiq that it was prepareq in 19717 

A That's exactly why I wanteq to see it, It 
hag to be 1970. 

Q Yes, ang it was a projection for the following 


year? 


A Thet's correct, yes. 


Q I show you pefengant'’s Exhibit Y for igeatifica- 
tion ang ask you whether you wrote this letter to Mr, Lowell -- 
excuse me, I think it's to Mr. Lovell. 

A Attention Mr. Lowell, yes. Yes, I wrote this, 

MR, HUG.AES: I ofter it in evigence, 

MR, BOBSE: No objection, 

(Whereupon, pefengant's Fxhibit Y for 
igentification was receiveg ang markeg ia 
evigence, ) 

This letter refers to Evie, Who is Evie? 
She was my secretary, 


MR, HUGHES: Your Honor, may I reag 


THE COURT: Yes, 
(Whereupon, Mr. Hughes reag pefengant's 


Exhibit Y in evigence to the jury.) 
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Q Mr. Gibson, there has been testimony here by 
Mr, Lowell that you requesteg that he gefer taking out the 
life insurance benefits. pid you make such a request? 


o On the contrary, I urgeg him to take them out, 


Q There has been testimony by Mr, Lowell that 
you urgeg him to gefer taking che cost of living salary increases. 


pia you so urge him? 


A No, sir, 
MR, HUGHES: May I see Exhibit 20, 
please? | 
Q I shew you Exhibit 20 which is a letter from 


you to Mr, McGuire at the insurance company, ang I ask you to 
look at it please, I withgraw that, 


I show you a letter gateqg June 18, 1969, from 


Mr. Lowell to Mr. McGuire of the Massachusetts Mutual Insruance 


Company, which constitutes one of the group of letters on the 
subject of insurance which has been markeq Exhibit AA in evigence, 
ang I ask you to look at that, 
Mr, Lowell has testifieg that that letter to 
the iasurance company was prompted by you ang suggested by you, 
Is that a true statement ? 
A No, sir. 


Q po I ungerstang you urgeq Lowell to take the 


e Gibson-girect 4s'd« 


insurance bene fits? 
A I certainly gid. 
Q Now, in the accounts ang recorgs of LEM, was 


there any provision for accrueg unpaig venefits for cost of 


living? 
A No, sir. 
MR. BOBEE: Fxcuse me, I object to 
/) | that as referring to the contract -- 
THE COURT: § § Wait, I giqn’t hear the 
first part of the question, 
(Whereupon, the question was reag by 
the reporter.) 
% TEE COURT: Objection sustainc4,. 
MR. BOBBE: May I ask it be stricken, 
& your Honcr? 


THE COURT: Strike it out, 
The jury will qgisregarg it. 
BY MR. HUGHES: 
Q Is there any provision in the accounts of LEM 
for accrueg insurance benefits? 
MP. BOBBE: well, I object to that, 
THE COURT: Sustained. The jury will 


disregarg it. 
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Q X show you Exhibit B in evigence, Mr. Gibson, 
ur. Lowe i was testifieg that Exhibit B which is gescribeg 
as a business plan, was prepare, at or about the time of the 
acquisition, that is, at or about July 3, 1968. I ask you 
when gig Mr. Lowell give that gocument to you, 

A necember 27, 1967. He mage the blueprint 
copies from an original while I was there, 
| MR. HUGHES: I have no further ques- 
tions, your Honor, 

MR. BOBBE: Well, in view of that 
statement, if it was gelivereg prior to the 
making of the contract, I must move to strike 
out the exhibit as having been mergeg in the 
written con<ract, 

THE COURT: Let me have it, please, 

Well, these more or less geal with the 
reasons for entering into the merger, is that 
correct? 

THE WITNESS: Yes, sir, absolutely. 

THE COURT: Sustaineg. Strike it 
out, I holg it is not material to the issues 


in this case, so it may be stricken from the 


record. 
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MR. HUGHES: I ungerstang youw Honor‘s 
ruling, but that contains information other 
than reasons for entering into the agreemert, 
ang contains information concerring the business 
ang affairs of -- 

THE COURT: UWitimately they mereeq. 

MR. HUGHES: Very well, your Honor has 
ruled. 

THE COURT: I‘1l withgraw it from 
eviaence, It may be stricken, ang the jury 
will mot have that as an exhibit. 

(Whereupon, pefengant's Exhibit B in 
evigence was expunyeq from the recorg.) 

MR. BOBBE: Will your Honor excuse ‘ve 
a minute? 

THE COURT: Surely. 

MR, HUGHES: Your Honor, ma o aw 
attention to the fact that there coulg be some 
confusion? I‘w not pressing you to change your 
Fuling, but thet exhibit {ts to be gistinguisheg 
frou che Operating, Plan wich is ancther gocu- 


meiit prepareg after the acrger ang which is 


Exhibit Q in evigence, 


@) 
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THE COURT: I haven't referreg to that 
at all, just this exhibit, which is no longer 
in evigence,. 

MR. HUGHES: I ungerstang, your Honor. 

CROSS EXAMINATION 
‘BY MR, BOBEE: 

Q Now Mr. Gibson, I ungerstoog you to say that. 
you never receiveg any operating statements from Mr. Lowell. 


THE QOURT: He saig for a year, 


Q For which year qiq you not receive any operating 
statements? 
a Now by operating statements I'm talking about 


reports, We got financial reports every month, 

Q Yes? 

A But the operating statements, the statement of 
the congition of the business ang the reasons for not getting 


this ang that or the other thing, there was a periog of about 


@ year -- 
Q Which year? 
A "70.to ‘71, I believe. 
Q I show you this paper qgateq May 20, 1971 ang 


ask you if that wasn't an operating statement that you receiveg 


at or about that gate. 
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A Yes, this is five mouths into '7i, I saig 
70 to ‘71, 
Q I show you one for the month of the L5cth of 


November, qateq the 15th of November, 1971, 


A That's still later, Mr. Bobbe. I saig '70 to 


"71, some fourteen months, 


NN ee CC I 


MR, BOBBE: I offer these two as one 
ae exhibit, I offer them in evigence, ( 
MR, HUGHES: Well, are they ofiereg 
for the purpose of impeaching the witness? 
If they are, I object to them, 


Tiff. COURT: Sustainegq. 


7 MR, BOBBE: No, no, not for chat purpose, 
sir, no, 
> THE COURT: All right, 


MR, HUGHES: Well, if they are not 
oftereq for that purpose, hut offereg for 
showing that there were reports at those later 
dates, I nave no onjection, 

THE COURT: Let them be markeg as 
reports mage on those later gates, for che 
year 1970 w'71, 


e MR. BOBBE: Yes, é 


} 
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teifivk (pocument above referreq to was received 
} i 


ang markeg as Plaintiff's Exhibit 29 in 


evigence as of this gate.) 


BY MR. BOBBE: 


; Q pid you ever make any communication with Mr. 

Lowell when you say you diqn't receive any reports? 

: A Yes, I mage verbal communication with Mr. 
© Lowell, yes. 


Anything in writing? 
| A I can't recall whether I giq or not, 
| MR, BOBBE: Well now, I woulg like to 
reag a part of this exhibit to the jury, 12 
i may: 


BC, 


"May 20, 1971. Mr. John H, Batten," 


} This is on the letterheag of LEM 


Instrument Corporation, 


‘wr, John H, Batten, R, T. Howell, Mr. 


ed 


p. E. Beaton, Mr. W. B. Gibson: 
, "Subject: LEM status report, 
| | 
"preliminary to our next Boarg meeting 


on 2 June, 1971 the following report is sub- 


| mitteq for your consi-eration, 


Sales to gate have not reached 


"Sales: 
| 
| 
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the level proicctey at tiis time lest year, 
Many of om prospects at that tiwe have simply 
sloweg gown heir aevelopment. prograns ang 
ttexvefore have postponeg purchases. They 
40, however, in vost ceases, remein f00g pi 03- 
pects. Some, such as Kaiser Aluminum, Western 
Electric, Buttler Manufacturir,,, Gr ottner’ 
Machine (ptonetic) PAR Systens, Iyaho Nuc leat 
Corp., ang Barkley nexter, have ordered encoder 
display systeus for eveluation, énq most 
certainly will repeat orgers as their prograus 
begin moving faster." 

Thec there is a paragraph listing quota- 
tions. | 

"Yn aggition to the earlier quotes 
referreq to above we have a corsigerable number 
of new ones with extremely goog gollar vaiue 
anj po’ential for repeat business." 

Ang then there is listeq a group of 
people who have askeq for quotes. 

MR, HUGHFS: What was that exhibit 
num ver? 


MR, BOBBE: 29. 
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MR, HUGHES: Thank you, Msy I see 


it, pleese? 


Q 


Bs Os- | pirectors, qiq you not, Mr. Gibson? 


You hag guarterly meetings with the Boarg of 


estern A Yes. 
's | Q 
a of the Boarg of pirectors? 


pid you ever ask for any reports at the meetings 


ncoger A Oh, yes, 
Q What wes saig? 
opr ams A Illnees pleageg on occasion, other more pressing 


business, but never -- but we never got the results, the 
+ & Py 


reports, 
| Q Were you tolg what the results were at those 
| meetings? 
| A Oh, yes. He gave us reports, 
jue Q So you heq reports at those meetings? 
A Once very three months, 
-Q I beg your parqon? 
A Once every three months, 
Q The reports brought you up to gate though, gig 
they not? 


A On a rather slow basis, yes, sir, 


} a 
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Q Well, you teslifieg that you hag goubts about 
the success of this business gue to. in the first place, the 
Samuel incigent, is that correct? 

A Yes, sir. 

Q. pig you express those goubts in any communica- 
tion to Mr, Loweil? 

I gon't know that I gig in writing. 
pid you sey to him that he shoulgn't have fireg 
I sure qigq. 
You sure gig? 
Yes, eir. 
pon't you know tliat Mr. Samuel was gismisseg 
because of his abusive language ang threatening action to Mr. 
Lowe11? 
| A That was the reason given, 
MR. HUGHES: I object to Chat, 
THE COURT: Sustaineg.age to form, 

Q I ask you if you gigqn't write this letter to 
the New York Stute pepartment of Labor, pivision of Employmenc, 

A No, I qig not, 

Q Isn't that your hangwriting? 


A Yes, sir, 
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Q DO you'méan to say although it's in your 


haugwriting you gign't write it? 


A That 's ‘a'memo'written to myself, 

Q . What purpose qig you write that memo to your « 
self for? 

A To keep ‘récorys of vhst —the form of a letter 


that woulg be written to the New York State pe partment of 


Employment, 
pig you write ‘such a letter? 
A No, sir. I éigq ‘not, 
Q But you Kept that memo for your own information, 
is that correct? 


A Yes, siz. 

MR, BOBBE: I offer it in evigence, 

MR, HUGHES: May I see it, please? 

{ Object to it as irrelevant, incompetent 
ang immeterial, your Honor, 

THE COURT: Let me see it, 

MR, HUGHES: It's certainly duproper 
cross examination, your Honor, 

THE COURT: I think it has a bear ing 
on whether the Plaintiff here unguly giechargeg 


Mr. Samuel, Objection overruleg. Let it be 


7 


ad \ 
‘ * 


gg Re Ree og en ee ere, QU ET ey me RO FSA OR ener One 
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marked. 

{pocument above referred to was marked 
Plaintifi's Exhibit 30 in evigence as of this 
qate.) 

MR. BCBBRE: I woulg iike Lo reaea chat 
to the jury, if I mey? 

THE. COURT: Yes, 

(Whereupon, iir, Bobbe reag Plaintiff's 


Exhibit 30 in evigence to the jury.) 


I ask you, giq you believe the truth of the 


statement that you mage jin this letter that Mr. Samuel was 


nn 


dismisseg for cause as c result of abusive language ang 


threatening action? 


MR, HUGHES: I object to thac as 
improper cross examination, 

THE COURT: You are makiag hin your 
own w.tness, i'll allow it on that basis, 
but you are boung vy his answer, This is 
somthing new, not brought out on qirect, 

MR, BOBBE: Yes, 

THE COURT: I'm not stopping you, you 


can make your own choice, 
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MR. BOBBE: Question sithgrawn, 
BY MR, BOBRE: 

Q You dig aot write any letter to Mr. Lowell of 
any king complaining about his having gismisseg Mr. Samuel, 
dig you? 

MR. HUGHES: Your Honor, with that 
jackhanmer outsige it makes it awiuliy harg 
to hear, May I hear the question again? 

(Whereupon, the last question was reag 
by the reporter.) 


A I gon't really recall any letter, ang I gon't 


a NL CT 


think I wrote a letter, but there was certainly no misunger- 
stanging on the part of if. Lovwil, 
THE COURT: pig you write a letter? 
THE WITNESS: I gig not as far as I 
know, 
Q Now, you also referreg to the dismissal of 
Mr, Everett, that th t gave you some qoubts about the con- 


tinuation of the company, is that right? 


A No goubt, that convinceg me, 

Q That convinceg you? 

A Yes, sir. 

Q Ang the result was that you were present at the 


— ae Ps fe RPE PT Aa ay he t Fiedibit aae 
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Boarg meeting ang you voteg to gismiss Mr, Everett yourself, 


aig you not? 
A I aia. 
Q You hag askeg Mr. Everett to contime his work 


on August 11 when he calleg you up ang tolg him to come back 


the following Mongay, is that right? 


A I gid. 

Q Ang he gig continue? 

a Yes, sir. 

Q When you got there -- he gign't get to the 


place of business until September 27th -- 
_ MR, HUGHES: Again, yvur Honor, I 
object as not part of cross examination, I 
dian't go into this subject, 
THE COURT: You are making him your 
Own witness on that, 
MR, BOBBE: No, he testifieg it was 
On account of the gqismissal -- 
THE COURT: Of the employee, that's 
correct, Yes, I'll allow it then, 
Q I'm only asking you that when you arriveg there 
On September 27th, giq you attempt to fing out then whether or 


not the gismissal was justifieg or otherwise? 


Q 
A 


Bob Everett, 
- 
aay? 
A 
firing him, 
Q 


you, ang what gig you ask him? 


A 


> © PP © PF f 


A 
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Yes, 
How gig you fing out? What qgiq you qo? 


By talking ingiviqually with Frank ang with 
What was y%ur conversation with Frank on that 
Just trying to fing out his real reasons for 
What were your conversations? What qig he tell 


Oh, he gave me ome story about -- 

No, car’. :-u remember what he saig to you? 
Not specifically, but in general yes. 

Can you remember what you saiq to hin? 

Yes. 

What gig you say to him? 

In genera* I saiq -- 

THE COURT: In substance, if you can't 
remember the exact words, What giq he say to 
you in substance, ang what gig you say to him 
in substance? 


At Frank Lowell's instance he tolg me that 


Everett was not perform'!ng his job ang hagn't been for about a 


Gibson-cr 0os3 468 


year, ang that finally he absolutely refuseg to mail out some 
literature ang that he felt that that was sufficient groungs 
for gischarging hin, 
I tolg him I gign’t think it was, ang I wanted 
to hear Everett's sige of the etory.. 
Q po you remember being examineg unger oath on 
an examination before trial when I aekeg you -- 
MR, HUGHES: Page, please? 
MR, BOBBE: Page 25, The qate of the 
examination was August 28, 1973. 
MR, HUGHES: Woulg you wait just a 
moment, please? Page 287 
MR, BOBEE: 25. 
Q po you remember my asking you this question? 
"Question: When you gelivereg this letter," 
meaning the later of October 9th, “Of qischarge to Mr, Lowell, 
ang to Mr, Everett, was there anything saig by you at the time 
that you gelievereq the letter? 
3 "Answ r: Well, there was a conversation, 
Precisely what it was on I can't answer that," 
po you remember giving that answer to that 
lapstont 


A But I gign't know that that was the question 


- 
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askeq me eariier. Woulg you repeat the gate on the one that. 
you askeg me for ear lier? x thought you saigq September 27th, 
You are talking of October 9th now, 

Q That's right. On October 9th, qiq you have 


any conversations with Mr. Lowell? 


A Very little. 

Q | o with Mr. Everett? 

A Very little. 

Q On September the 27th you say that you then 


askeg hin what the reason was, but . wat you knew that Mr. 
Everett was remaining there on September 27th? 

A At my qirection, 

Q You left with them a.letter proposing that they 
purchase the assets of the corporation for $155,000, ang they 
woulg apply one year's salary to each of them against that 
purchase, is that correct? 

A That's correct, 

Q Wasn't that your sole purpose of your visit on 
September 27th? _ 

MR. HUGHES: Again, your Honor, I 
object to all this, 


THE COURT: No, I'll allow it. Over- 


ruleq. 
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R Waen"t that the sole purpose of your visit on 
September 277 

A No, sir, it was not, 

Q Well, you maye no effort then to gischarge 
@ither one of them, gig you? 

A No. 

Q Beg you hag eny interviews with Mr, Everett 
@pext from Mr, Loweli in New York in which you giscusseq Mr, 
Love11 with Mr, Everett? 
| 4 ¥es, 


g Will you tell us what that was ang when that 


MR, HUGHES: Your Honor, cap I have 
@ continuing objection on all this, ang then 
I won't be up ang qown, 

THE COURT: Well, this is new matter 
now, isn't it? 

MR, BOBBE: No, I qon't believe it is, 
gir, 


THE COURT: I'll allow it. Overruleg. 


’ J recall -- 
MR, HUGHES; Can we fix the time? 


THE WITQES: ; That's what I'm trying 
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to figure, the gate. 


Q Coulg I help you by saying it was March 3, 1972? 
— } A That coulg well be. 
Q Ang you came to New York for that purpose, to 


Baa = conversation with Mr. Everett, is that correct? 


A That's right. 


Q You giscusseq with him, Mr. Lowell, ang Mr. 


Lowell's activities in the company, is that right? 


i A Well, relating to other parts ©f the business, 
wes, 
H Q When you came to New York for that purpose, 


iF 
you brought with you a tape recorger, gign't you? 


A That*’s correct. Yes, sir. 

Q Ang you tapeq that entire conversation, gign't 
yout 

& Yes, sir. 

Q Then what qiq you qo with the tape after you 
got it? 


Rerecorgeq come music on it, 


Ang you mage a transcription of it, giqn't you? 


I sure qiq, yes, sir. 


oo > ££ > 


Ang you hangeg it to Twin pise lawyers, gign't 


you? 


Gi. bson-cross 


Mo, I put it in my files, 
You put it in your files? 
Yes. 
Q Ang Mr. Everett knew you were taping the 
conversation, is that correct? 
A It was taken with his permission, yes. 
Q Was this gone secretly so that Mr. Lowell 
woulgn't know anything about it? 
MR. HUGHES: I object to the form of 
that question, 
THE COURT: Sustaineg. pig Lowell 
know that this was being gone? 
THE WITNESS: No, sir, 
Q pig you tell Mr. Lowell any time afterwargs 
that you hag hearg this report from Mr, Everett? 
A Not {fn whole or girectly, no, 
Q Well, giqn't you tell him that you hag bag a 
private conversation with him? 
A No, I gig not. 


Q You also hag convergations over the long 


distance telephone that you tapeq, qiq you not, both with Mr. 


Everett ang Mr. Lowell? 


A Yes, sir. 
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Q pid you tell them that you were taping the 
“conversations? 
: A At that time, no, sir. 

Q pig you know that that was a violation of the 
law? 
: A Not when you gon'‘t use it, 

Q I beg your pargon? 

‘, Not when you gon’t use it, I have gone that 


with custaners for years, 


MR. HUGHES: Well, I object to this, 
your Honor. 

THE COURT: Well, he askeg him whether 
he knew whether it's a violation of the law 
i ang he has answereg it, Overruleg. 
u MOL Lp Ate 
ji Q You hag given no previous isformeeten to these 


gentlemen that their conquct was such as to justify, or to 


make it likely that they woulg be dischargey, hag you? 


f A I gign't use the worg gischarge, n>», 
Q What worgs gig you use? 
A I tolq them that it was a most unsatisfactory 


pperation, primarily to Mr. Lowell. 
Q What qiq you tell Mr. Lowell ang when? 
| 


ij A Well, on numerous occasions we tolg Mr. Lowell 
I BE pete psa es 
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e ihe was mot coming up to his expectations, or ours. 
Thats what you tolg him, isn't it? 
Yes, sir. 
That the sales weren't as high as expecteq? 
Thet"s correct. 

Q pign"t you know that the projections of sales 
wag merely a target which they were to try to reach in orger 
to get incentive pay? 

& Any sales projection or forecast is baseq on 
your best estimate of what the market is ang your portion of 
what you get from that market, 

MR, BOBBE: I move to strike out the 
answer as not responsive, 
THE COURT: I think it is. Overrulegq. 

Q Whe you say chat any sales projection is a 


target, you woulgn’t holq it egainst anyone if the target was 


pot reacheg, woulg you? 


A Within reason, 

Q Well now, this exhibit that you introguceg this 
morning containeg a projection of sales which was prepared 
ibetween you ang Mr, Lowell accorging to yur testimony. 

A I was present while it was being prepared, yes. 


Q pid you make any comments about it? 


A 


eage of the market. 
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I hag to rely on Mr. Lowell's so-calleg knowl- 


Well you knew what it was too, gign't you? 
Not in getail as he gid. 


You knew what the market potential was, giqn't 


I sure gid. 


pign't you chink that anyone that woulg make 


a pregiction as to the target being accomplisheg woulg be a 


: Q 
you? 
A 
? Q 
f001? 
| A 
Q 


I beg your pargon? Woulg you repeat that? 


pign't you think that anyone who woulg make a 


projection of sales ang consiger that that was an accurate 


forecast woulg be a fool to make such a promise? 


} A 
Q 


A 


Q 


A 
Q 


You realy want me to answer that? 
Yes. 
Yes, 


So you gign't think that that was in any sense 


a pregiction which, if not fulfilleg, woulg be a cause for a 


discharge, gig you? 


We gon't like to keep fools on our payroll, 


I beg your parqgon? 


We gon't like to keep fools on our payroll. 
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Q You gon't like to keep what -- 


“THE COURT:: Fools. 


A £«Fools, f-o- orl 8, 

Q Oh, I see, 

ey pid you qischarge Mr, Lowell because he was 
& fool? 

A I dlan*t say that? 

THE COURT: Well, is it true that in 
making projections in this or any business 
there must be some reasonable relationship 

: between the amount projecteg ang what profit 
or what sales ang profits are expecteq? 
; In that market, 
A Absolutely, 
Q You knew by the eng of June, 1972 that the 


projection for the year enging June 30, 1972tmg not been 
Feacheg, qign't you? 
A Oh, yes, 
Q Then gign't you write a letter to Mr. Lowell 
en July 24, 1972 -- I beifeve it's in evigence, 
MR, BOBBE; po you have that number? 
MR, HUGHES; What was that gate, 


please? 
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MR. BOBBE: . July 24, '72, 
MR. HUGHES: pig you put it in or 
diq we? 
MR. BOBBE: We aig. 
MR. KHEEL: Exhibit 15, 
BY MR. BOBBE: 
Q You remember Mr. Gibson, writing this letter 
on July 24, 1972, go you not? 
ry Yes, I qo. 
Q You knew when you receiveg this letter that 


the sales hag not been -- the sales projecteg hag not been 


reache q? 
A I maileg that letter, 
Q I say, you knew by the time the letter was | 


maileg by you, ang written by you, that the projecteg sales 
for this fiscal year hag not been reacheg as yet, gign't you? 

A That's correct, 

Q Yet you were geciging upon the fiscal year 
program for che ensuing year at the time you wrote this letter, 
weren't you? 

A That's right, yes. 

Q At the conclusion of the letter you saig, "Goog 


luck, Frank, Maybe, this is the year we will get our breaks." 
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pe you remember that? 

A Yes, sir. 

Q So that at that time you gign't think that 
there was any cause for gischarge because the projected sales 
by the eng of June 30, 1972 hag not been reacheg, isn't that 
true? 

A I was «till hoping I coulg get next to Frank 
ang get him going. 

Q I beg your pargon? 

A I-was still hoping I coulg get rext to Frank 
ang get him going. 

Q You were still optimistic about the business 
at thet time, were you not? 

A . Pretty much so, 

Q In fact, giqn't you tell Mr, Batten when the 
meeting was helg qischarging Mr. Lowell that you woulg be 
willing to come out of retirement ang work with Mr. Lowell in 
orger to carry on the business? 

A I tolg Mr, Batten I woulg be willing to come 
out of retirement ang run LEM, but I coulg never hag saig I 
woulg work with Frank. 


Q Well now, go you remember being questioned on 


that subject on your examination before trial? 


| 


' 


cantina 
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A Yes, I qo. 

MR. HUGHES: Page, please? 

MR. BOBBEE: 67. 
Q pO you remember at the time of this examination, 


which was August 28, 1973 -- 


A Yes? 
Q (Cont inuing ) -- that you were askeqg this 
question: 
“Question: When you gelivereg the letter of 


October 9th, dO you remember saying to Mr. Lowell in worgs - 
or in substance that you tolg Mr. Batten that you woulg like 
to come out of retirement ang work with Mr. Lowell, ang see 
if you coulgn't put the compar” on a soung footing? 

"Answer : I gon't know that I saia work with 
Mr. Lowell. I expresseqg an opinion that LEM was worth 
saving. I still feel that way," 
po you remember giving that answer? 
Yes, sir, I go. 
That answer was correct, I assume? 


It was correcteqg, I velleve, 


o}>lUOClUCUP 


Well, no -- 


MR, HUGHES: He saig it was correcteq, 


THE WITNESS: That was correcied, 


| 
| 


= os =: Gibson-cross 480 


yes. 

Q I think you are mistaken, Mr. Gibson. That 
answer that you just gave, "I aon't know that I saiq worked 
with Mr. Lowell. I expresseg an opinion that LEM was worth 
saving. I still feel that way." 

Waa that the answer? 

4 That answer is correct, yes, sir. 

Q The next question is, "Question: pia you 
tell Mr. Lowell that you hag mage that offer to Mr, Batten, 
to come out of retirement? 

“Answer : I may have, because I felt very 
strongly about the LEM progucts ang its market." 


Was that answe true? 


A - Yes, sir. 
Q You gig think very strongly about the LEM 
progucts? 


THE COURT: He saig that several 


times. 
Q All righ. The next question: 
“Question: Ang ym thought you coulg go 


that, working with Mr. Lowell, isn't that so? 
"A swer: I coulg have saig this to Mr, 


‘Lowe1l." 
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po you remember giving that answer at that 


time? 
- A Yes, I qo. 
Q Was that true? 
A No, sir, The answer that you ha’e there ig 
R wheat I saig at that interrogation, yes, 
Q You knew you were unger oath at thst time. 
MR. HUGHES: Your Honor, there is a 
correction to the answer, as the law permits, 
MR. BOBBE: I'll come to that, 
THE COURT: Show him the correctic.. 
that was mage. 
Q You giscusseg this gepoeition with someone in 


Racine, gig you not, or Milwaukee? 


No, I got that gown in New .lexico, 


A 

Q New Mexico? 

A Yes, tll by myself, 

Q Then after you got the transcript you mas a 
correction which I woulgq like to show you, 


A Yes, sir. 


. 
f 
' 


Q Any ia that answer which you hag originally 


given you correcteq it to say, "I coulged have saiq that I 


| ) was willing to come out of retirement, but I know ; dig aot 
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sey I coulg work with Mr. Lowell.” 
That's right. 


Is the final answer, the correcteq answer, your 


Yes, sir. 


I see. 


i How, was your recollection improveg in any way 


‘after you gave your originel testimony ang the time that you 


\signeg this geposition? 


y No, my feeling has been the same. 

Q What? 

A My feeling has been the same all the way. 

THE COURT: Ho, your recollection of 
whet took place, 

THE WITNESS: Oh, the recollection of 
what took place is clear, yes, sir. 

Q You verfieg this on September 25, 1973. I 
ask you whether you refresheqg your recollection in any way 
‘after you gave your testimony? 

THE COURT: The original? 
MR, BOBHE: The original testimony. 
pig I refresh it in what manner? 


pid you refresh it in any way gO as CO cause 
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you to change ‘c? 
THE COURT : Change it in the sense 
that you saiq you coulgn't ork with Lowell. 
THE WITNESS: There was no refreshing 
there, sir, JI just can't ungerstang how I 
mage the answer that I gave in the original 
testimony, because I know how I felt all along. 
Q Weil now, giq you feel that you coulg go aheag 


&@ag run this business without Mr. Lowell? 


A Yes, si. 
Q Why qign't you try it? 
A We may <- 


MR. HUGHES: Your Honor, I object to 
that, 


THE COURT: Sustaineg, It's argumenta- 
tive, 
Q You testifieq that Mr, Lowell gign't make any 
direct calls on customers, is that right? 
A I qiqn't testify that he gign't make any. He 
mage a very limiteg number, 
Q How go you know thet? 


A Through the vouchers ang his books plus personal 


knowle age. 
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pig you examine the 
Yes. 
po you have them here? 
No, 
% O., Was it your -- was it seit of your quties 
to examine vouchers? 
~ A After this action startey, yes. I hag to get 
confirmation of my personal knowlegge of his traveling, 
: Q I ask you whether you ever wrote him any letter 
directing him, oc suggesting to him that he make personal 
calls? 
Well, I even outlineg scheqgules for him, 
I beg your parqgon? 
I even outlineg schegules for him, 
Will you proquce any such scheguies? 
You have copies of them, I be leve. 


Can you tell us when you prepareg such a 


On several occasions. 
Was it in writing? 
Yes, sir. 


Will you proguce a copy of such a Sche qule? 


A 
Q 
ne 
Q 
A 
‘ 

le 
A 
Q 
A 
Q 
A 


I believe one of them -- 
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MR. HUGHES: Will you wait just a 
minute ? 

MR, BOBBF: Sure, 

MR, HUGHES: (Submitting gocument bo 
Mr. Bobbe,) 

MR, BOBBE: Counsel has proquced a 
letter qateq April 4, 1969, 

MR, HUCHES; Counsel for the pefengant, 
your Honor, 


MR. BOBBE; Counsel to the nefexrjant, 


of course, 
BY MR, BOBBE: 
Q I ask you ifthis is the Jetter that you referreg 
to, 3 
A Well, this is one of several, ana the last 


one is July 24th that you have as an exhibit right here (In- 


dicating). 
Q 15? 
A That one right on top, the thirg ang fourth 


paragraphs, page 2. 


MR, BOBBE: May I first have this new 


acocument offereg in evigence? 


MR, HUGHES; Is that the one [ just 
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pr oguce q? 
MR, BOBBE: Yes. 
MR, HUGHES: No objection, 
(pecument above referreg to was markeg 
Plaintiff's Exhibit 31 in evigence as of this 
date.) 
BY MR, BOBBE: 

Q Isn't it « fact that you were making the 
suggestions containeg in this letter of April 4, 1969, purely 
as personal suggestions by you? 

r\ As Chairmen of the Boarg to the presigent of 
the company. 

i Q Well, go you remember making the statewent, 
"Frank, believe me when I say that these suggestions are 
personally mine, in a sincere effort to help you, my sales 
backgroung tells me you just can't sell a technical proguct 
like yours from the home office or a catalog," 

pO you remember that phrase in the letter? 


A Very qgefinitely. Irn my capacity as liaison 


between LEM ang Twin pisc ang the hangling of a very qgifficult 


person, 


Q When you saiq this was merely a personal 


Buggestion in a sincere effort to help him, you gign't con- 
oe 
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giger him in April of 1969 as a very gifficult person, qgigq 


yout 
A 2 sure qi. 
Q You giq? 
A Yes, sir, | 
Q Woulg you say that that was a gifficulty for 


you or gifficulty in the running of the business? 

Q Well, qifficulty for both of us. 

Q pig you make any intimation at any time that 
he was being gifficult in any letter that you wrote to him? 

A I triey to avoiq any way of offenging Frank 
oecause I coulgn't get better performance out of him even if 


IT was irritating him all the time, I hag a professional 


challenge to get next to that guy,ang I faileg for four years, 
Q Mr. Gibson, were you still optimistic about 
the progucts ang about the possibilities of the company at 


the time you gischargeg him? 


A The proqaguct, yes, 

Q Ang the possibilities of the company? 

A If it was munageg right, yes, 

Q piq you consiger yourself able to manage it? 
A I coulg get people to run it, 

Q Isn't it a fact that the only reasons that you 
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voteg for the discharge of the members of the Boarg were the 
veteg icr 


pet that in your opinion he hag not mage sufficient calls 
act thst 


on customers ang haq not obtaineg sales representatives, isn't 
On custo. 


that true? 
that truc i 
G A No, that's not wholly true. It's the manner 
es which he hangleg all these things. 
in which 
g No you remember being interrogateq on that 


subject when you were examineq before trial? 
Bubjecc + 


‘ Yes, sir, 
MR, HUGHES: Page, please, 
_ MR, BOBBE: Page 27 ang 28, 


g “Question: pig you know yourself what was 


the cause for the qischarge? 
2 C&uUc ; 


“Answer : Basically. 
"Question: Well, what was it as you knew 


je at that time? 
ef. tn 


"Mr, Kheel: You were one of the qirectors 


ang you voted for his gischarge? 
end ¥v 


"The Witness: Yes, 

“Answer : I can tell you what my thoughts 
were when I voteg for the gischarge, that repeateg requests 
sae rrank to get out into the fielqy to go some selling were 


pou 13 


‘dgnoreq. Repeateq requests to get manufacturer's representa-~ 
RNCEC |. i : 


i 

; 

{ 

j 

/ 
* 
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tives were completely ignoreq until the very eng, ang when 
@ director or Chairman of the Boarg instructs the presigent, 
to me that is a gemerg, not just a gentleman's request, anq 
they were never complieg with, 


"Question: Ang that was the reagon why you 


| voteg for his gischarge? 


“Answer : That is why I voteg for his gis- 
charge, yes." 
Was that testimony true? 
B That's correct, yes. 
Q So those were the two reasons that you voteg 
for the gischarge, weren't they? 
é Not totally, no. I think that's answereg 


later on in there. 


Q I beg your pargon? 
A That's answereg later on in there, 
Q You say that was answereq later on? 
A I belfeve so, 
MR, BOBBE: Page 31. 
Q "Question: let me see if I recall correctly. 


You say the reason that you haq in your own ming was his 
failure to have personal ccntact with customers ang a failure 


to have sales representatives, is that right? 


Gibson-cross 

"Answer: That's right. 

“Question: Those were the two reasons that 
you hag? 

“Answer: A complete ignoring of requests ang 
instructions from Twin pisc." 

Was that enswer true? 

~ A I think there is still more there someplace, 


Q “Question: You knew that he haq been maki 
ng 


efforts to get sales representatives, giq you not?" 


MR, HUGHES: What page is that? 
MR, BOBBE: The same page, next ques- 
tion, 
“Answer : I hag reports to that effect, yes, 
"Qe sili Have you any reason to qoubt 
those reports? 
“Answer ; The aggressiveness in which they 
were mage I goubt sincerely, yes." 
So that those were the two reasons you hag, 
were they not? 
A Not totally, not totally. I think there is 
mich more in there that isn't being brought out, 
Q Maybe, your counsel can bring it out, 


Isn't it a fact that the gischarge on October 
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9th was a completely new thing that came to these two gentle- 
men out of the blue? 
A To them cut of the blue, yes, sir, 
Q There was no previous intimation that anything 
% they were going or not going woulq be a cause for gischarse? 
: A I gon't kuow that the worg discharge was tieg 
in with any recvamengatious that were given to them, 
MR. BOBBE: That's all, 
MR, HUGHES: Woulg you bear with me 
for a moment, your Honor? 
THE COURT: Yes, 
REpIRECT EXAMINATION 


x 


3Y MR. HUGHES: 


Q Mr. Gibson, I show you a letter qateq January 


ey / 
20, Dee caditiias to Mr. Lowell, ang I ask you .wuwether you J 


wrote that letter to Mr. Lowell, 
A Yes, I wrote this letter, 


MR, HUGHES: I offer it in evigence, 
your Honor, 

MR. BOBBE: No objection, 

(Letter referreg to was ‘marke q pe Fenyant 's 
Exhibit WW fa ovigeice es of this gate.) 


MR. HUGHES: May I ceag this, your 


f pieag Gibson-reatrect Ae? 


Honor ? 

| THE COURT: 1es, 

(Whereupon, Mr, Hughes reaq pe fengant 's 

Exhibit WW in evigence to the jury.) 

BY MR, HUGHES : 

Q Mr. Gibsen, you were askeq about certain 
Sipectons ang answers which you gave on a geposition on 
August omrhs and the last question that was put to you was, 
lieve you any Seeeen to qoubt those reports? 

"Answer ; The aggressiveness in which they 
Wéte mage, I goubt sincerely, yes," 

Then you were askeyg this question, ang dig you 
give this answer? 

. MR. BOBBE: What page is that, please? 
MR, HUGHES: Page 31, 

Q "Que stion: What you are saying is that he 
Was unsuccessful in getting sales representatives up to July 
&nq August of 1972? 

“Answer: Yes, anq there were a number of 
very goog representatives Presenteq to him, ang he took no 
action on it," 

nid you so testify at tha: rim? 


A Yes, sir, 


. - Pat Sigh. 2029 Dasa 
ahead wd LP QID B06 as BOSS tlhe APNE IM iP RAEI BD OE Ln OS a 


Net ae demte 
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Q Further er you were askeq Chis question -- 
MR, BOBBE; What page? 
MR, HUGHES: At page 47 of the traue 
script, 


Q "Question; You have stateqg .as jI say just 


two reasons, I ask you if there are any other ,reasons besiqes 


those tvo which you have wentioned? 
"Answer ; They ate the primary reasons, 
"Que stion: Are there any others that are 
not primary reasons? 
"Answer ; This remings me .~+" 
MR, BOBBE; Woulg you please resq 
Mr, Kheel’s .enarks, please? 
MR, HUGHFS; I woulg ibe ,glaq to, all 
right, 

Q So with the question, “Are there any others 
that are not the primary reasons?" the transcript shows that 
Mr. Kheel saig, "Coulg you show Mr, Gibson his affigavit 
please. He may have stateq some other reasons in the 


affigavit. 


“‘‘e, B #3 Yes, he cau look, at his affigavit 


(banging)." 


Ang the guestion having been, ''//Are-theze .any 
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others that are not the primary rearons? 


“Answer : This remings me of one, yes, 


That is, his relations with employees." 


those answers? 


A 


Were you eskeg those questions, ang gid you give 


Yes, sir. 

MR. BOBBF: The next question ang 
answer please? 

MR. HUGHES: "Question: What about 
that? What was that? 


“Answer : Ang then there is this 


failure te report." 


pia you give that answer *9 that question? 


Yes, sir, 
MR, HUGHES: Thac's 611, your Honor, 
MR, BOBBE: That's all. 
THE COURT: Step gown, sir, 
(Whereupon, the witness was excused by 
the Court.) 


MR, HUGHES: The pefengant rests, your 


THF COURT: All right. 


MR. HUGHES: Ang having restea, I 


i} 
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r2anew the motions previously mage, ang on 
the same grounds. 

TEE COURT: The Court makes the same 
ruling previously mage. 

MR, BOBSE: I woulg have a motion to 
make , Perhaps your lionor woulg like to gis- 
cuss it in the absence of tie jury? 

TH= COURT: Well, all right. 

Members of the jury, gon't giscuss the 
case, ang form no opinion of it at this time, 
You may g9 tu your jury room, 

(wnereupon, the jury was excuseqg, ang 
the following occurreg in the absence of the 
jury :) | 

THE COURT: For the record, Mr. liughes, 
I suggest that you make your motions in the 
regular way rather than by reference. 

MR, HUGHES: Very goog. Having rested, 
your Honor, I respectfully move to gismiss the 
two causes of action set forth in the comp’ aint 
upor the groung that the Plaintiff has faileg 
to make a prima facie case, ang on the further 


groung that upon the entire case it appears that 


the Plaintiff has faileg to agguce a prima 
facie case, ang the nefengants have aqgquced 
sufficiert evigence to show that there was 
justification for the Plaintiff's qgischarge. 
THF COURT: Motion genieq. 
MR. HUGHES: Your Honor, may I add 


for the recorg a motion for a girecteg vergict 


for the pefengant on the same groungs? 


THE COURT: Motion yenied. 

MR. BOBBE: Your Honor, I move for 
a girecteg vergict on the secong cause of 
action as to the cost of living incresse because 
there has been no evigence to contragict this 
clain, In fact, there has been ne evigence 
to show any waiver or avy release, In fact, 
there is no waiver or release pleageg in this 
cause of action, 

Now, those were services alreaqy 
rengereq ang completeg so that if the cost of 
liviny, benefit 1.3 not gicsmisseg or released, 
then even though a qischargze may have been 
fencttten. if it vas, tiat weulg have no effect 


on earnings that hag alreay’ accrueg, 1nq Chere- 
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fore, I feel that we are entitleg to a directeg 
| vergict at least as to the amount of $18,220 
On that cause of action, 
THE COURT: That's if he gign't waive 
, it, 
| ? \ ; MA. BOBBE: I beg your pargon? 


THE COURT: That's {f he gign't waive 
at. I think that is a fact issue in the 
casé, ang i geny your motion, 

MR. BOBBE: Unger the cases, your 
Honor, as you know there can be no waiver of 


an actuel accrueg amuount que unger a contract, 


THE COURT: There can never be a 


waiver. 


MR, BOBBE: I say, unless there is an 
expresase: waiver co: a release, 


Tia UXRIRTs 


Fither by cenguct or 


otherwise, 


MR, BOBBE: 


I take exception to your 
Honor ‘s ruling on that. 
I also move to strike so much of the 


pefengant's gefense -- 


THE COURT: That has alreagy been 


passed on by anotier Judge. 
f MR, BOBBE: I beg your par,gon? 

THE COURT: That has alreaqgy been 
passed upon, 

MR, BOBBE: Well, not after the -- 
that was on the pleagings. 

THE COURT: Yes. 

MR, BOBBE: Rut now i'm moving on 
the growng that there is no evigence to support, 
in the first place, to achieve the level of 
performance anticipaticq for LEM in the operations 
plans presented at the vace beginning of the 
organization, How is that a basis as ea gefense 
for a gischarge when the operation plans were 
only for the first year of operation, for 1968? 
They were not achieved anq they were not a 
promise, but they were merely set forth in the 
contract as « target which if reacneq would 
inthe thirg or fift!: year have entitleq che 
Plaintiff to aqqitional compensation, However, 
there was no basis for construing the contract 


to the effect that that woulg constitute a 


groungs for a gischarge, ang if it was, then it 


was congoreg «hen ttere was no action taken 
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at the eng of the first year, 
THE COURT: Motion genieq. | 
MR, BOBBE: To the same extent, or 

rather even more important, to achieve any 

profits for LEM -- where was there any con- 


tractual obligation to achieve any profits? 


THF. COURT: All of these gefenses 


must be consigereq in light of the totality 


of the evigence here which the pefen-ant at 
least claims that with the results, these losses, 


ang these projections in ang of themselves 


certainly are not a breach, but when taken 
together, as I ungerstang the pefengant ‘'s 
@efense here, when all there things happened, 
the projections were not achieved, ang the 
losses giq result que to the fact that the 
Plaintiff faileg to faithfully ang giligently 
perform his qguties, ang faileg to exert his 
best efforts for the company -- that's an 
issue in the case, 


MR, BOPBE: Sir, there is no gefense 


that he faileq to perform giligently ang faith- 
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fully ang put forth his best efforts, There 
is mo such plea, anq that must be pleageq. 
FRE COURT: You have to prove that 


you gia it, Thac's part of your case, They 


“~  ' geny it, That's an issue, 
\, MR, BOBRE: It must be an affirmative 
pleeaging, 
© THE COURT: They have also affirmatively 
pleagea it. 


MER, BOBBE: I beg your paz gon? 


THE COURT: They say there is a breach 


of contract, accorging to their contention, 


ang thet justifieg them in gischarging hia. 
Now, if he breacheg his contract as a fact, they 


e hag 6 right to qgischarge hin, 


gfome of the evigence points at least 
as to what he faileg to go after instructeq to 
do certain things, such as failure to zive 
reports, I'm not saying that those things are 
true, vut they raise issues that I have to 
submit to the jury. 

MR, BOBBE: As to the failure to 


xvetain manufacture: 's representatives, they were 
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retaine,, 30 ther: is no evigence to the 
contrary. How can that be? 

THE COURT: As I recall it, some of 
them were retaineq, they came ang went iin 
bogy testified. 

MR. BOBBE: No, there were two of them 
still retaineg -- yes, in the beginning, ang 
in the eng there were two of them still retaineg. 

THE COURT: It has a bearing on his 
ability co more or less manage, by obtaining 
representatives to sell the proquct, I'm not 
saying he faileq t» qo it, ang I'm not saying 
a dig it. That 's the questi on of fact, 

MR. BOBBE: But I say there is no 
evigence, How can it be a question of fact? 

THE COURT: I qisagree with you. I 
think there is enough evigence in the case on 
that issue to go to the jury, 

MR, BOBBE: Ang going on to the ques- 
tion of accounts payable, there is no evigence 
to that effect, 

THE COURT: I gon't recall any, What 


d° you say to that? 


i 
i > 
| 
i 
‘ 
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MR. HUGHES: As to chat I concege, 
your Honor, 

THE COURT: That is tricken, 

MR, BOBBE- That is number 6. 

Number 7, to repor= to his superiors. 

‘Who were his suptriors? 

THE COURT: He gign't know? 

MR, BOBBE: I beg a par gon? 

THE COURT: pian'’t he know? 

MR, BOBBE: No, He was the heag of 
the company, ang he was entitleg to -- he was 
acting as -- 

THE COURT: In the posture of the 
relationship between Twin pisc ang LEM certainly 
‘there was somebugy, ‘Twin pisc having guaranteed 
this contract, certainly he was obligeg to make 

reports, wasn't he? 

MR, BOBBE: Well, he gig, out the 
evigence is without a qgoubt chat he mage 
reports, Mr, Gibsun just now on the stand 
saia he aig 

THE COURT: He saig he giqn‘t make 


some for a year, for one year he gign't make 


kn wash ch iakietuKeubd ted nan Petia dancers 
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them, I'm not saying that that constitutes 
as a matter of law & cause to qischarge him, 


but I think it's enough to go to the jury. 


MR. BOBBE: But he saiq reports were 

™ * mage ut the girector's meetings. 
THE COURT: That may be so, Every 
three months he saigq. | 


‘MR, BOBBE: Now, the other three, tk2 


remaining ceuses, I respectfully submit that 
in spite of Jugge Berman's gecision, they are 
not wees groungs for a dgischarge. 
THF COURT : “To develop markets, to | 
geal with personnel harmoniously, to geal with | 
customers harmoniously? To provige for 


leagership? 


Your motion is gente q. 

MR, BOBBE: All right. 

THE COURT: We'll take a recess. 

(Whereupon, a recess was geclared.) 

(After the recess the jury returned to 
the Courtroom ang the following occurre 4:) 

MR, BOBBE: I call Mr. Lowell in 


rebuttal, please, 


- 


nT EL PT WERT PI ec RR ae PNET PPS Fe Ce 


F RA NK LOWELL, ihe /iaintiff, having been 
previously qguly sworn, resumeqg the stang to 
testify in rebuttal, ang testifieg as follows: 

pIRECT EXAMINATION 

BY MR. BOBBE: 

: Q Mr. Lowell, when Mr. Fverett was examined as 

a witness he testifieq that you mage remarks to Mr. Samuel to 

the effect, “Are you making a career out of this?" 

Is that truer? 
That is not true, 
pia you consiger Mr. Samel 2 harg worker? 


I consigereg Mr. Samuel a sincere an4 hard 


When you hag this talk with Mr, Everett that 
was overhearg by Mr. Saimel, go you recall what was saiq by 
you to Mr. Everett? 

A In substance I 40, yes. 

What was saiq? 

What I saig to Mr. Everett? 

Yes. 

Well, { askeg him whether some work that I 


hag askeg Mr. Sanvol to go hag been compieteg, ang tne work 


involveg making some mogifications of some Arawings an4. 
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{nstructions that were to be used by Mr, Everett in placing 
@ purchase orger for soue parts that we needed Six eae ecnaaeke 
act LEM, So, the sequence woulg have been for Samuel to 
preps « the information, give it to Everett, for Everett to 
place the purchase oryers. 

When I inquireg of Everett he séiq he hag not 
gotten the informaticn from Samuel yet. So I remingeq M. 
Everett that I lag spoken to both him ang M. Ssmuei on 
several occasions about the urgency of setting that particular 
matter gone, ang going it before otter things since we then 
woulg have to wait for our outsige supplier to complete nis 
work, Ang so, ‘x. Everett then saig tome, “Well, you know 
Joe Samuel, Frank, Unless you keep after him the won't get 


things gone." 


I eaig, “well, I ‘have mentioneg ‘this several 


times though, ang I think it's most juportant, ang we should 
go ang fing out why Jve Samuel .iias not gone that particular 
job ang has geciged to qe something else." 

Q ls that all yousaig to Mr, Everett that was 
overheard by Mr. samuel at that tiwe? 

A Well, that's all I saiq on.chat subject, yes. 

Q Now then, gig Mc. ‘Samuel then talk .to you about 


it, or say sometibing to you about iLt? 
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A Well, as 1 recalls at that point Mr, Everett ang 
I went out to wnere Mr. Samuel was working in the agjoining 
room, to inquire of him what the situation in tiis matter was, 
As we entereg the area, Mr. Samuelws eélreagy 
on his feet ang evigently agitate 3, ang he immegiately starteg 
to shout at me, ang that was when he hag this saw in his hang. 
Q What king of saw? 
A It was & small nang saw, a metal cutting saw, 
I askeqg -&. Samuel] why he hagn't wage those ---= 
I believe there were aqaitions to grawings for these parts, 


ang he became -- he became almost uninte lligible in his answers, 


He tolg me that he was sick ang tireq of being tolyg what to 


aN 


do ang I saig, "But Joe, you know how inportant it is that 
’ © 


"ang that's when he starteg to call ume 


we get this gone,' 
names anqg came towar4js ire with the saw, ang in facc threw the 
saw in my girection. Tt giq not hit w:; it nit the wall 
right behing me, : 

Q Ang at that time what gig you say to hiin then? 

& Well, of course, I was ve:y upset by this, ang 
I tolq Joe Samuel that he heq behave,: {mproperly, that he 
wasn't going his job anq that for usii,; the king of abusive 


_ language ang threatenins, me the way that he gig that he was 


fireg ang that he shoulg pack up tis things ang leave, 


| 
| 
| 
| 
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Q Subsequently, or a few gays later he came back 


to work, is that right? 


FY I believe it was three or four gays later, yes, 

Q Then @ month after that he left you, is that 
right? 

A A little over a month later he -- Bob Everett 


tolg me, in the miggle of that week, that Joe Samuel was 
leaving at the eng of that week, ang I saig, "Oh? I'm very 
much surpriseg." I thought Joe ang I hag patcheg it up, eng 
I hag no igea that he was going to leave, particutarly since 
jobs that he was working on were far from completion, So, 
Bob Everett suggesteg that I talk with Joe samuel qirectly 
about it. 

I talkeg with Bob a little more about the 
situation ang how Joe felt, ang we agreeq that on the following 
ay, which I believe woulg have been a Friqgay, that we woulg 
talke with Joe together, but that in the interim Bob Everett 
woulg talk with Jue first. 

Well, Frigay morning Joe reporteq -- that is, 
Bob Everett reporteg to me that he haqg spoken with Joe ang 
that Joe woulg come in later in the gay, into my office, ang 
that we woulg talk about it, but that Joe hag tolg Bob that 


he was gefinitely leaving because he haq plans to go into a 
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business of his own i°h .‘« brother ang a thirg man, 

Later tha: gey wa giq have “hat meeting in my: 
office, Joe, Bob ang I, ang I eskeq Joe if he was leaving, 
ang he saig, yes, he was leaving because he hag given his worg 
to his brother ang a thirg man, I believe the thirg man's 
name was Tuomey, ang that they hag begun to organize a business 
ang that in fact the business woulg probably compete with 
LEM‘'s business. 

When I hearg that I cautioneg Joe. I tolg hin 
that the work he hag gone at LEM on the encogers a. ‘east was 
the subject of various patent applications ang that if he 
does leave ang go in h?s own business he shoulg be very weary 
eheut competing acsainst LEM at least in those areas, 

Ang he aaig, well, he gign't care about that, 
ang furthermore, he was anxious to be in that business, that 
that was the business he felt he knew best at thar time, 

At that point, I trieg repeategly, four or five 
times, to convince Joe that his opportunities with IEM were 
as goog as they hag ever been or even better, that I felt no 
anger towarg him for the way that he behaved. I remingeg 
him of the fact that we hag been friengs for some years, close 
frie ,s in many ways, that [I thought he was erring in leaving, 


ang he repeateg '«: hag given his worg, he was going into 
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business, that they hag mage all the plans, that they hag 
even arrangeqg for some space in which to operate ang that he 
was a man of his worg, ang he woulg not go back on his worg, 
Q pig he at thst time say that unger no circun- 
stances he woulg work for you? 
A He never saig that to me, 
pig he say it at any other time? 
No, sir. In fac, he has tolg me -- 
THE COURT: No, the answer is no, 
Never min; with a long gissertaion, 
Q What happeneg to the work that you say was not 
finisheg when Mr. Samuel left? 
4 I ungertook to go it myzelf, ang, of course, 
I immegiately starteg to look for Mr. Samuel's replacement by 
aqvertising the position as available in the local newspaper. 
Q Then you lacer engaged a man by the name cof 
Mr. Coruzzi, is that right? 
4 Yes, I gia. 
Q After he was with you fcr about six months, you 
dischargeg him? 
A - Yes, I gig. 
Q pig you ever hear any complaints from anyone 


connecteqg with the Bus 4 of pirectors of LEM, from anyone 
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connecteg with Twin 5 sc, saying that you dig wrong in any 
way in gischarging Mr, Coruzzi? 

A I never hearg any such complaint. 

Q Mr. Everett has testifieq that you woulg come 


into work at about nine-thirty in the morning. Is that true? 


A A tocal lie. 
Q What was the usval time that you qiq come to 
@ work? | 
) A It varieg. If I was coming girectly to the 


office, it was from eight a.m. to eight forty-five a.m. 


Q He also testifieg that you hag gischarged him 


twice befwure. Is that true? 
. 


| A Not true, 
i Q pia he ever tell you in words or substance 
® thet he thought vou were crazy? 
| A Yes, he aid. 
Q When was that? 
A I believe it was at the time that I gave him 


thec letter of gischarge which woulg have mage it August llth, 


1972, is that correct? 
Q Yes, ' 


& A Ang he diq say it on c 2 or two other occasions 


prior to that, 
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Q pia he ever complain to you about his nervous 
congition? 
A Yes, he gid. 
MR. HUGHES: I object to that, your 
ao Honor. 


THE COURT: I gon't know what all this 


<a ' | 
is about. I have given you latituge, but let's 
I 
; bring it to a close. 

MR, BOBBE: All right. 

i 

t 

' 

' 


THE WITNESS: I think that's an in- 
portant point, your Honor. 

THE COURT: Are you the lawyer or is 
your lawyer representing you? I have ruleg 
on it. 

THE WIness: Yes, sir, 


THE COURT: Obtection sustaine,, 


Q When you gischargeg Mr. Samuel, gig you go what 
you consigereg to be in the best interesta of the company? 

ne Yes, I aig. 

oe When you qischargeg Mr. Everett, ,jig you act 
in what you .<: -igereg to be the best interests of the company? 


A Yes, I aid. 


lt eee 
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Q it has been testified here by Mr, Gitson that 
you mage infrequent calls to customers, is that true? 
A That's not true, no, 
THE COURT: All right, Next ques- 
7 


tion. 


Q You obtaineg sales representatives in the 


— 


summer of '72, August of '72, hag you not? 

A Yes, sir. - 

Q Hag you receiveg, in response to « circular 
sent to some of your customers, reports as to their satisfaction 
or otherwise with the business, ang the work that you were 
doing? | 

nN 

A ¥es, 

THE COURT: Reports from whom? 

MR, BOBBE: Frow customers, 

THE COURT: Well, gign't you go over 
this on your qirect? pign't you go over what 
he gqiq with customers, ang what he trieg to qo 
with promoting the business of the corporation? 
We gon't have to go over that again, 

MR, BOBBE: All right, sir. 

Q Mr, Gibson has tescifieg that there was a 


lapse of a year in which you mage no monthly report. to the 
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‘Boar g of pirectors,. Is that true? 

AK No, sir, 

} Q po you have the reports that were rehgereq? 
] THE COURT: Other than financial, 


MR, BOBBE: Other than financial 


reports, 
pe you have them in your possession? 


For that periog? 


Yes. 


> © Ff 


No, I have lookeg for them, I don't have 


Q Is it your testimony that you gig seng stich 


reports monthly to the Boarg of pirectors? 


: f I woulg say nearly every month, if can't say 


with cortainty it was every single month, There wae months 


when I gave personal reports at girectors' meetings, 
THE COURT: Oral? 
THE WITNESS: Oral ang written at 
times, both, so I can't say for sure, 
THE COURT: He's only talking about 
that. one year, ‘70 to ‘71. 3 
THE WITNESS: I giq submit written 


reports. I cannot state with certainty I 
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Q 
they sent? 


A 
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sent one every single month, 


When you sent the financial reports, how we 


Appengeg usually to my written report, 


Was a financial report sent every month to 


Yes. 

pig you hire Mr. penhof? 

No, sir. 

Who gig? 

I qon't know, 

Were you consulteg about hiring him? 
Not at all. 

Was he put on the payroll of LEM? 
Never. 

po you know whose payroll he was on? 
I was tolg he was on Twin pisc's payrol, 


Were you askeg at any time by Mr, Batten as 


to whether you felt that Mr. panhof was helping you in any 


way in sales? 
A 


Q 
A 


Yes, 


Wha. vas your response? 
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the 


My response was that he was not helping LEM‘s 


Lowe ll-girect $15 


sales. 

Q Was this in conversation with Mr. Batten? 

a Yes, quring a qgirectors’ meeting, @ LEM Board 
of pirectors’ meeting. 
Q What was his response? 
A His response was that he spoke to Mr. Gibson 
ang saig, "We'll have te iook into this." 

Q Mr. panhuf testifieq that he never hearq from 


_ you regarging his sugg-stion for sales representatives. Is 


that true? 
A Wo, tiiat's not true, 
Q pid you gec some suggestions from him regarqging 


sales representatives? 

A Ho, not in that way, Mr. Bobbe. I askeg Mr. 
panhof to interview sales representatives with whom I hag hag 
previous telephone or written contact, ang they were locateg 
in parts of the country where I knew from Mr. panhof he woulg 
be traveling, ang I askeg him if he woulg interview them on 
my behalf. 

Q Mr. panhof saiq that he haq mage suggestions 
to you for qirect mail ang you rejecteg those suggestions, 


Ie that true? 


A That ie not true, 


een ae EEN 


ee A A CL CC TCC CO aera 


nares 


Lowell- girect 

Q What gig you go so far as qirect mail is 
Concer neg? 

a Whe ‘suggestion as to girect mail came from 
Cuk 2yertising agency, ang,in fact, I maje arrangements aig 
we gla seng out 5,000, approximately, of our brochures 4s a 
“treet mail, 

Q HHe <cclaimeg that there was a firm representeg 
by & Mr. ‘Maygock in Marylang that was interesteg in builging 
thelr Own encogers ag wanteg to get some information from 
REM. | po you'recall that incigent? 

A Y¥es, -I qo. 

Q Will you tell us what it was? 

‘A wes, A gentleman calleg at LEM ang introguceg 
hittive 1f without ‘accalling carg as representing a company that 
Miptit ‘be tnteresteq in our shaft encogers. I inviteg kim into 
iy OFFice, 

nWe-talkeg about the technical qgetails of our 
fiaft encoger, ang then he askeg me if I woulg permit him to 
§o ‘through out shop to see how we manufacture our shaft 
‘ncogers,. 

>I tolg him I coulgn't permit him to yo that, 


‘that ‘some of the things we qig were consigereq prceprietary, 


‘But JI ‘woulg certainly answer any questions that I thought were 
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‘reasonable. 

: He left, ang shortly thereafter, a few gays, 
I receivey a call from, I believe it was a Mr. Magqgock, whom 
hag pm =r met, ang he tolg me over the telephone that he 
was interesteg in our shaft enccgers, in knowing how we built 
them, ang if I ««.lq answer certain questions for him, 

He then askeq me very particular questions 
about the k’ngs of materials we useg ang certain getails 
which were the subject of our patent application, I hag been 
eautioneg by our patent attorney not to go into any great 
@etail on the construction of the encogers until we knew where 
we stoog with the patent, ang sc I was unable to answer the 
Questions that this Mr, Magqgock put to me, ang I tolg him so, 
! I tolg him that some of the matters were con- 
sigereq proprietary, but I woulg certainly help him in every 
way decatban in his epplication of our encogers, 

Q Hag you mage every effort that you thought was 
feasible ang practical to make sales of your proqgucts? 

MR. HIJGHES: Your Honor, I object «o 
that. 


THE COURT: It calls for a conclusion, 


Sustained. 


MR, BOBBE: Your witness, 


< > 
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CROSS EXAMINAT£ON 
BY MR. HUGHES: 
Q Mr. Lowell, going back to wwut I refer to as 
the Samuel incigent, you testifieg before trial on that sub- 
ject on April “, 1973, go you remember that? 


A Yes, sir, 


Q In that testimony gescribing that incigent -- 


MR. BOBBE: May I look over your 


ashoulger? 
MR. HUGHES: Surely, 

Q puring the course of that testimony, qiq you at 
any point in that testimony state in worgs or in substance 
that Mr. Samuel threw a hacksaw at you? . 

A I gon't recall if I saig it or not, sir. 


Q You know that you gign't say it on that 
deposit’ 1, gon't you? 


\ 
A Well, I presume from your question, but I gon't 


recall, 


MR, BOBBE: I'll take your worg for it, 
Mr, Hughes, if you say it's not in there. 


MR, HUGHES: May we so stipulate to 


Certainly, 
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Q When you testifieg concerning that incigent 


earlier in this trial you mage no reference to the hacksaw, 


sx dig you? 
A I believe that's correct. 
Q The first reference to a hacksaw being thrown 


was when your lawyer askeg Mr. Everett if a hacksaw haq been 
thrown sng he saig no, ang then later asked Mr. Samuel ifa 


hacksaw hag beea thrown, ang he saig no.. 


, MR, BOBBE: Mr, Hughes, < must cor- 
rect you. What I askeg was, was anything 
thrown, ang he saig a pencil. 

MR. HUGHES: All right. I°1l accept 


that correction, but there is nothing about 


a hacksaw. 
THE COURT: Waen't there some reference 
P in your questioning about a saw, Mr. Bobbe? 


I think there was, 
MR, HUGHES: Yes, there was, but it 
2 wasn't a hacksaw, te was @ saw at that point. 
It's a hacksaw now, 
MR, BOBBE: Possibly, yes. 


THE WIiacSSs: May I ungerstang the 


question please? 


| 
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Q I say, wasn't the first reference in this case 
at any time to a throwing of a saw when your counsel asked 
that question of Mr, Everett here at this trial yestergay? 

A No, that is not correct, 

Q When in the course of this litigation prior 
to that question yesterqay giq anybogy say that a saw hag been 


thrown at you? 


A I testifieg as to that when I appeareq before 


a hearing of the New York State Unemployment Service. 

Q I'm talking about this action, 

A Oh, I gon't believe I -- well, I gon’: believe 
I mentioneg it until togay. 

Q - This was a very lively incigent if I may gescribe 
it as that, is that correct? 

A Well, I'm not sure if I ungerstang what you 
mean, but certainly it was an exciteq situation, yes. 

Q This was aa exciteg situation, ang this is one 
of the getails which stangs out in your ming, is that correct? 

A Yas. 

Q Ang you mage no mention of it at any time guring 
the taking of your geposition or at any point up until your 


testimony here on revuttal, correct? 
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There were no qGuestions that permittey that 


You have a lawyer, +) «ht? 

THE COURT: All right. That's ell, 

MR, HUGHFS: I have no further 
questions, 

THE COURT: Step gown, sir, 

(Whereupon, the witness was excuseg by 
the Court.) 

MR. BOBEE: Plaintiff rests, your 
Honor , 

THE COURT: I assume that both counse 1 
renew the mctions mage at the eng of the 
pefengant's case with the same force ang effect 
as if mage at length at this time? 

MR. KOBBE: Yes, sir, 

MR. HUGHES: Yes, your Honor, 

THE COURT: The Court makes the same 
rulings heretofore mage on those motions, 

All right, gentlemen, you may sum up. 

(Mr. Hughes thereupon sumed up to the 
jury in behalf of the pe fengant ,) 


(Mr. Bobbe summed up to the jury on 
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behalf of the Plaintiff.) 

THE COURT: Gentlemen, it is now ten 
minutes after one, I usually charge the jury 
upen completion of summations, immegiately 
upon their completion, but I gon't want to 
keep everybogy from lunch at this time, 

So, gentlemen, w. will recess for lunch 


at this time, Please return at two-ten, 


pon’t qiscuss the case guring the iuncheon. 


periog. Keep an open miny on everything that 
you have hearg thus far. 

(Whereupon, a luncheon recess was 
aeclare, 

AFTERNOON SESSION 

(Roll call of jury.) 

(The Court charged the jury as follows:) 

THE COURT: Counsel for both siges, 
Mr. Foreman, maqam, any gentlemen of the jury: 
At the complev.on of the sumuations by counsel 
for both parties to this Litigation it now 
becomes wv guty ang wy responsibility to charge 
tne jury. That expression, members of the 


jury. simply means that the Court proceeys 


=> 
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to instruct the jury, ang that is what I am 
about to go in this case at this time, 
First, I shal] -ive you some general 
instructions regarging our respective quties 
in this case, the guties of the lawyers, how 
you are to consiger testimony, the witnesses, 
who has the burgen of proof, ang so forth, 
ang then I will become more specific ang girect 
my attention to these issues involveg in the 
case itself as presenteg quring this trial. 
With respect to the quties of the lawyers 
in this case, I wish to point out that they 
were retaincg as counsel by their respective 
clients to use their bet efforts in behalf of 
their clients, ang to present the evigence they 
have in the case in support of thei: contentions 
ang in the best light ang for the best interests 
of their clients. I might say that in this 
case we have hag two very competent lawyers, 
well regargeq in the profession, ang they have 
attempteg to convince you, che Plaintiff on 
tne one hang, that nis client is right ang 


shoulg receive your vergict, ang the pe fengant 's 
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lawyer on the other hang has trieg to convince 
you that the Plaintiff is not right, that the 


pefengant is right ang that the pefengant is 


entitleg to your vergict. 


Let me point out that we are not trying 
the rights of the .awyers <3 competent as they 
may be, ang as wel? prepareg as Chey may be, 
We are trying the rights of the people they 
represent, the litigants in this case, the 
Plaintiff on the one hang ang the pe fengant 
on the other, So much for the Lawyers. 

,our guties in the case are separate 
ang distinct from my quties in this case, Aé 


fax as the Court is concerneq, it is the 


Court's gucy ang responsibility to charge you 


on the law as I am going now, ang to make 
rulings guring the course of the triai, to tell 
you how you are to consiger the evigence in 
this case ang to see that guring the course of 
the trial that only evigence tha. is relevant, 
competent ang materiel . the issucs presented 
for triai are introqguceqd. In this regarg, you 


are not to infringe upon that guty which is 


. 
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mine, 


of this case is, unger your oaths as jurors, 


{ 
As I proceeg to tell you wrat the law | 
| 
you must accept that law ang that law alone, | 


ang you are to apply that law co the facts in 
the case whether you agr: > with the statement 
of the law given to you by the Court or not, 
You are not to be influenceg by what you have 
hearg on television or raqgio about trial of 
cases, Those are entertainment; we are | 
dealing with the real thing here, ang you must 
accept, I repeat, the law thatthe Court gives 
you as the lew of this case, ang apply it to 
the facts és you fing them to be, 

puring the trial there were occasions 
when objections were mage by both lawyers, ang 
I must say that this case has taken four gays, 
coat there weren't an inorginate amount of 
objections mage, The trial went on orgerly, 
but certain objections were mage, ang I hag 
‘ ¢o make rulings on those objections, I say 
to you that I take full responsibility for 


every gecision mage on the introguction or the 
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agnissibility of evigence, Some of the 
objections were sustaineg which means that you 
must gisregarg the question ang the answer 
given, when I sustaineg an objection to that 
question or answer, You may not consiger it 


as part of the evigence in this case, Other 


- objections were overruleq which meant that 


the evigence went before you, ang you have a 
right to consiger all of the evigence that 
was not excludeg by a ruling of the Court in 
a@eciging the questions of fact in this case, 
ang in ultimately geciging whether che Plain- 
tiff shoulg receive your vergict or whether 
the pefengant shoulg receive your vergict. 

I caution you not to be influenceg by 
the rulings which I mage guring the course of 
the trial or the manner in which I mage them, 
I say to you now that I have no opinion in 
this case as to which of these parties shoulg 
receive your verdict. 

I say to you that you are requireg to 
renger a vergict in this case baseq sdely on 


what you nearg testifiegto here by the witnesses 
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unger oath, by the many-exhibits chat heve been 
markedq in evigence, by the questions ang answers 
reeg from examinations before trial, ang any 
inference that may fairly ang reasonably be 
drawn from all of that evidence. 

Now, your quty is exclusive, Just as 
you have no right to infringe upon what my 
duties ure in the case, I may not infringe 
upon what the law says is your guty in this 
case, 

Your quty specifically, members of 
this jury, is to gecige each ang every question 
of fact that presents itself for gecision in 
this case. It is yow quty also to consiger 
the testimony of witnesses ang yecige what 
weight, value ang cregence you are ;,oing to 
give 0 the testimony of those witnesses, 

It is your gauty to examine the exhibit, con- 
siger what. portions of them heve alreagy been 
reag to you quring the course of the trial, 
but you are not limitey to those portions at 
all, You may have these exhibits in the jury 


room for vour observation ang consigeration, 


fhe evigence here has taken two forms: 
Om, the testimony of witnesses unger oath from 
this witness stang, ang secongly, exhibits that 
have been markeg in evigence, I jugge there 
must be twenty-nine exhibits which have been 
introguceg by the Plaintiff, ang there must be 
- gome forty-nine exhibit introguceg by the 
pe fengant, You shoulg consiger those exhibits, 
You shoulg consiger the significance of those 
exhibits ang what weight you are going to give 
them in geciging the questions of fact in this 
ease, 

As I have alreagy ingicateg, you are 
also to consiger the questions ang answers 
¥eag from examinations before trial where the 
witnesses who were testifying were confronteg 
with an examination that was helg of them 
prior to trial, ang consiger that as part of 
the evigence as well, 

With respect to the testimony of witnesses, 
you shoulg consiger the conqguct ang demeanor 


of each witness as he testifieg from this witness 


etang, Consiger his age, Consiger the 


529 


probabilities of the stories of the witnesses 
as they relateg them to you from this witness 
stang in the light of the circumstances ang 
unger the congitions about which they were 
testifying. Consiger whether any witness is 


pre jugicey or biaseg either for or against 


the Plaintiff on the one hang or for or against 


the pefengant on the other, 

Consiger whether any witness has 
willfully falsely testifie, as to a material 
fact in tuds case, ang with respect to that I 


say to you that if you fing that any witness 


has willfully falsely testifieg as to a material 


fact in the case you may, if you see fit unger 


all the circumstances, gisregarg the entire 
testimony of that witness. However, you are 
nc requireg to go so, The law gives you 
the option to aisregarg that portion of the 
testimony of a witness that you believe to be 
false, ang you may take the portion of the 
testimony of such a witness that you believe 


to be true, 


petermine if there was any animosity, 
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any prejujice or any bies as I have alreagy 
ingicateg giscloseq in the testimony of those 
witnesses, ang consiger any relationship, if 
any, business or otherwise, ana whether that 
relationship in the business causeg any witness 


to show some bias or prejugice in this case 


in favor of or in behal? »f one sige or the 


other, 

In aggition to that, as I have ingicateg, 
we have all these exhibits: We have the 
contract, the merger contract, ang -- I am 
going to use abbreviateg terms, LEM is the 
pe fengant corporation here, When LEM was 
taken over by Twin pisc, we hag the merger 
contract, ang then simultaneously the employment 
contract which was entereg into between the 
Plaintiff ang the ~-fengant, 

Cou.siger all reports ang everything that 
has been markeg in evigence here, Examine 
them ang qetermine what weight ang value you 
are going to give to those papers insofar as 
they assist you in geciying each ang every 


question ¢f fact in this lawsuit. 
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Again I say also that you are to con- 
siger what was reag from gepositions of the 
witnesses who were confronteg with prior 


statements mage concerniny some of the issues 


in this case. then taking all of that evidence, 


ang any inference that you may reasonahly ang 
fairly graw .. om that evigence, any then gecige 
who is right ang who is wrong in this case, 

To be more specific now, the Plaintiff 
hew, Mr. Frank Lowell, sues LEM Instrument 
Corporation, the pefengant, for creach of an 
employment contract yateg July 3, 1968. He 
asserts in his papers, ang he has attempteg to 
prove to vou in this case, that after the 
contract of employment was entereg into, he 
dig proceeg to go what the contract calls for, 
assumeg his quties, ang he says that he qis- 
chargeg his guties faithfully ang giligently 
any in the best interests of this corporation, 
ang that he was qischargeq before the term of 
the contract came about, 

That contract was for a periog of seven 


years which woulg have expireg on july 3, 1975. 
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He says that by reason of his unlawful gis- 
charge ang his gischarge without cause he has 
suffereq qamages, namely the amount he woulg 
have earneq unger this contract, inc luging 
salary, cost of living benefits, insurance, 
the use of a car, ang perhaps others that 


escape me at the moment, 


' ‘The contract is here, ang you have a 


right to look at it, ang it proviges for all 
the benefits which the Plaintiff was to receive 
unger saiq contract. That's the Flaintiff's 
claim, that he was gischargeg without cause, 
ang that he is entitleg to recover what he 
woulg have recovereg unger this contract if 

he hagn't been unlawfully gischargeg. 

There is no question here that the con- 
tract was entereq into, Both siges agree to 
that, However, the pefengant asserts that this 
Plaintiff qgiq not perform all of the terms ang 
congitions on his nart to be performeg unger 
the terms of the contract, that he gign't 
faithfully ang giligently gischarge the 


duties calileg for in the contract, ang that he 
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dian't use his best efforts on behalf of this 
corporation whe employeg him as manager ang 
presigent of that corporation, 

The pefengant further asserts that 
because of the Plaintiff's failvrs to go what 
was calileg for him to go unger that contract 
that the Plainciff therefore breacheg the 
contract eng that for that reason the pe fengant 
discharge, him, ang that there was goog cuuse 
for gischerging lim because he faiieg to per- 
form all the guties unger the contract that 


he shoulg have per formeg, 


The Plaintiff in support of his contention 


here testifiegq, ang I'm not going to go through 
all of the getails of the testimony, but in 
substance he tolg you what he gig after ke 
became employeqg. He tolg you how he projecteg 
sales ang how he projecteg profit:s out of his 
negotiations with members of the Boarg ung 
officers of Twin pise ang pirectors of both 
corporations, ang in effect he says, "I gig 
all that I was requireg to go, ang therefore, 


I'm entitleg to recover ung®® the contract," 


eee 
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The pefengant on the otiner hang proguceg 


witnesses who testifieq in effect that, well, 
thet he gign't get along with employees, ang 
they testifieg that he gign't get representa- 
t’ ves to market those progucts that were being 
manufactuceg here, this encoger, whatever it 
is, ang that he gign't get along with his 
customers, that he giqn't follow them up, chat 
he gign'c gomany things tiat you have hearg 
from the testimony of the witnesses that they 
saig he faileg to go, an; that he giqn't make 
proper reports, In other worgs, to sum it 
up, they are in essence complaining ang saying 
that he mismanageq this Pere er He ang that 
by reason of his mismanagement the corporation 
never mage any money, that they have sustaineg 
losses quring the four years that he was with 
them, ang that because ine iaileg to qo the 
things that they claim here, this proper 
management, the proper leaqgership among other 
things, that the failure to get along with 

the employees, ang gischarging them when he 


shoulgn't have, ang not having representatives 


535 


hangle these proqgucts being manufactureg for 
distribution, that because of these things the 

pefengant has attempteq to show you that the 

pe fengant was right in gischarging the Plaintiff 

on October 9th -- ultimately on the llth -- 

but he was tolg he was gischargeg on October 

9th, 1972. 

The pefengant takes the pos‘tion thrt 
because of that this Plaintiff is not entitleg 
t# recover anything unger the contract, 

j, say to you that isan are to gecige here 
whether this pefengant was justifieg in gis- 
missing this Plaintiff on October 9th, 1972. 

The pefenganthas the burgen of proof here in 
establishing that it was justifieg in gismissing 
this Plaintiff as an employee of the peferngant 
corporation, ang he has to prove, the pefengant, 
must prove that by a fair prepongerance of the 
evigerce in this case, 

The Plaintiff on the other hang has the 
bur gen of proving by the same fair prepongerance 
of the cregible evigence that he entereg into 


the contract with thiz pefengant corporation, 
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ang as I saiq before, there is no gispute as 
to that. The Plaintiff must also prove by 
that fair prepongerance of the evigence that he 
performweg all of the terms ang congitions of 
that contract on his part to be per formed, ang 
that he was wrongfully gischargeg, ang that he 


was gamaged. 


On this issue of whether the pefengant 


was justifieg in gismissing the Plaintiff from 
his employment, if notwichstanging the Plaintiff's 
faithful ang giligent performance of his quties 
ang his giving the corporation his best 
interests the LEM Corporation suffereg financial 
losses whicn were beyong Plaintiff's control -- 
he claims it was the fact that the aerospace 
business practically went out of business, ang 
they haq orgers with them, ang therefore, they 
coulgn't pursue that type of business any 
longer. In other woras, if the Losses were 
sustaineg tor any reasons other than the 

faiiure of the Plaintiff to faithfully ang 
diligently perform its quties, ang his best 


efforts to tne LEM Corporation, then he may not 
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be helg responsible for. those losses, ang the. 
fact of the losses, that losses were incurreq 


@lone woulg not be a breach of the contract 


by the Plaintiff. 

If, however, the losses were que to 
the Plaintiff's failure to faithfully ang 
diligent ly pertorm his quties ang to use his 
best efforts in the operation of the business 
of the corporation, or the failure to escablish 
harmonious relationships with employees, ang 
his failure to establish gealerships with 
people who coulg hangle this project ang market 
it, ang it it resulteg from his failure to 
give agequate leagership ang girection, ang that 
ig pro. n to your satisfaction by a fair 
prepongerance of the evigence by the pefengant -- 
because he has the burgen of proof on that -- 
then the pefengant woulg have cause ‘o gischarge 
this Plaintiff, ang in that event the Plaintiff 
may not recover any salary in this case or any 
other benefits, 

You are to say from all the evigence 


whether the Plaintiff quly performeg all of the 
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provisions on nis part tc be performeg unger 
the contract of cuployment with the pefen nt, 


@ng you are also to say whether unger all .i# 


circumstances, taking the totality of Cie 


circumstances in this case, ang consigeriryg 
the conguct of the llaintiff here, the conquct 
of other people connecteq with this operation, 
whether consigering a‘. “inose things tLe 
Plaintiirf{ faileg to perform the quties thet were 
requireg of him unger the contract, Lien vlien 
the nefengant gischargeq tle Plaintiff£ ou 
October ¥, 1972, the nefengant woulg have goog 
legal cause to qischarye hin, I have alreagy 
ingicatea uring the course of the trial that 
the contrect is not cuongitioneg upon making 

a profit vefore this ?lawiff was entitleg to 
his salary ang the other benefits proviged 
therein, However, you way cOnsiger the ivosses 
sustainueg by the corporation, the Plainci.f{'s 
projecteqg sxles ang prujecceg profits, 21.4 Che 
operetiou plans which he qevise,1. You awy 
consige: cihuse things Lint you . ina Look p.ace 


frum the cvtgence while the rlaintiff was the 
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general manager ang presigent of the corporation, 
I say ang repeat that you may consiger all those 
things on the broag question of whether the 
Plaintiff faithfully ang qgiligently per formeg 
his quties unger the contract, ang whether he 
useg his best efforts on benalf of the corpora- 
tion in the operation of saiq business in 
accordance with the provisions of the contract 
of employment containeq in paragraph 1 thereof, 
The failure to perform may be shownby 
the totality of the circumstances ang whatever 
happeneq in the overall operation of tke business 
of the corporation by this Plaintiff, incluging 
as I saig before, proof of losses sustained, 
proof of the failure of the Plaintiff to use 
his best efforts, ang proof of his failure to 


faithfully ang qgiligently perform his quties 


or to use efficient methogs of qealing harmoniously 


with the. staff of the employees in the pnefengant's 
business, ang in furtherance of the business of 
the corporation, ang by showing failure to 
furnish reasonable leagership ang qgirection, 


When I mention these things, you ere not 
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to feel that I believe these things have been 


shown, I say these are things you may consiger 


on the question of whether the ne fengant was 


justifieg in gismissing this Plaintiff as an 
employee of the corporation, 

If the Plaintiff's conguct in the opera- 
tion of the business, ang tiis relationships 
with Mr, Fverett, Mr. Samuel ang other employees 
was such that he materially hingereg the 
efficient operation of the business, or it 
amounteg to mismanagement of the business, you 
may consiger such conquct on the part of the 
Plaintiff on the broaq question of whether the 
Plaintiff faithfully anq qiligently performeg 
his quties as provigeq for in the contract, ang 
whether he useq his best efforts on behalf of 
the corporation as provigea therein, 

If you fing from the evigence that the 
Plaintiff faileq to faithfully ang qiligently 
perform his quties, or faileq to use his best 
efforts as calleq for in the contract, then the 
Plaintiff may not recover any salary since those 


failures woulg constitute a breach of the con- 
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tract by the Plaintiff, of the contract which 
he entereg into with the pefengant. However, 


af you fing by the fai: prepongerance of the 


creqible evigence that the Plaintiff quly 
performeg all of the t rms ang congitions of 
the contract to be performega on his part, ang 
that the nefengant wrongfuly gischargeq the 
Plaintiff ang without cause on October Ll, 1972, 
then the Plaintiff is entitle, to your veraict 
in this case, 

While there are many exhibits in the 
case, there is much testimony in the case, ang 
it may seem to be complicateg, In essence, | 
the issue for you to gecige is a very simple 
one, however: Was there a contract? Both 
siges agmit that, pia the Plaintiff perform 
his terms of the contract or gign't he? Was 
there a breach on the part of the pnefengant 
here, ang what ‘thai | aie the Plaintiff suffer 
by reason of that breach? 

I am not, as I saig, going to go into 
detail about the testimony of the witnesses 


because I gon't think it is necessary, You 
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have listeneq attentively, ang you have seen 
the witnesses as they testifieqg, ang you are 
in a position, I suggest, to consiger all that 
testimony without my reviewing every exhibit 
ang every piece of testimony in the case, 

With respect to what a witness may or 
may not have saiq quring this trial, there may 
be on occasion a gifference of opinion between 
lawyers as to whether a witness saiq thus ang 
so, or whether he saiq something else, You 
are to take your own ingepengent recollection, 
@anq you are to apply that recollection ang that 
recollection alone when you go into the jurv 
room, as to what a witness may or may not have 
said. Even my recollection, if I alluge to 
testimony of witnesses, is not binging on you. 
The law says the jury ang the jury alone -- its 
recollection will control in getermining what 
the testimony on any given point has been in 


the case, 


I must emphasize that the evigence in 


this case came from the mouths of the witnesses 


ang from the exhibits anq questions an¢ answers 


543 


in examinations before trial, The Lawyers 
have their quty to perform, as I liave ingicatedq, 
ang quring summation they may have argued to 
you that a witness saiq thus ang so quring the 
course of the trial. Ie is not what their 
recollection is or what mine is as to the 
testimony, I repeat, It is your own ingepen,g- 
ent recollection that controls, ang you are to 
accept that ang not the Court's or even the 
lawyers’ recollection, 

I charge vou that the Plaintiff Frank 
Lowell is a party to this action ang is an 
interesteq witness, That is, he is a witnees 
who has an interest in the outcome of this 
case, a financial interest. 

I charge you further that Mr. John 
Batten ang Mr. Wilton Gibson as officers of 
Twin j,isc Corporation, which corporation 


guaranteeg the performance of the employment 


contract involveg in this case are also interesteq 


witnesses because they have an interest in what 
happens here, If the Plaintiff wins, they 


will have to pay the juqgment, 


2 EERE renee ne ane © 


myn he 


at re ge re ete 


With respect to the testimony of 
interestea witnesses, I charge you that you are 
to consiager the testimony of every interested 
witness in light of the interest which they 
bear to the outcome of this case, That 4oes 


mot necessarily mean they are not worthy of 


belief, The lew says, nowever, that you 


shoulg scrutinize very carefully .» qgetermine 
whether they have lieq or whether they have 
exaggeratea or whether they have faileqg to 
tell the truth in the case, That applies to 
all three of these men that I have mentioned. 
You may accept so much of it as you believe to 
be the truth, If you believe the interesteg 
witness has tola the truth, accept it. If 
you believe that he hasn't, of course, then 
you reject it. 

I say to you that Mr, Robert Everett 
ang Mr. Joseph Samuel anq the other witness 
who testifieg, Mr. panhof, are not classified 
under the law as interesteq witnesses, However , 
you may consiger whether they qisplayey from 


this witness stang by their conquct ang qemeanor 
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or otherwise any prejugice or bias as against 
this Plaintiff or any prejugice or bias against 
the nefengant in this case, or in favor of the 
parties even though they are not interesteq 
witnesses so classifieq unger the law, 

I have referreg to the burgen of proof 
here, I have referreg to the fact that the 


Plaintiff has to prove as to the making of the 


contract that he performeg all of the congitions 


on his part to be performeg, that the pefengant 
breacheg the contract, ang that he suffere4 
damages, He has to prove those things be 
a fair preponderance of the creqible evidence, 

I have also tolg you that on the ques- 
tion of the unlawful gqischarge, the pefengant 
has the burgen of proving the amiawful dis- 
charge, 

What go I mean by burgen of proof, to 
prove their content .ons by a fair prepongerance 
of the creqible evigence? That simply means 
‘ that when you take all the evigence that you 
believe to be the truth in this case, ang place 


it on the imaginary scale of justice, one sige 
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the Plaintiff's sige anq the ott. . sige the 


pefengant's sige, ang weighiny the creqible 
‘ial if on the Plaintiff's case against 

the. pefengant the scales tip gown in his favor, 

if the cregible evigence outweizhs the evigence 

against him, then the Plaintiff in this case 

has sustaineg the burgen of proof ang is entitleg 

to your vergict in this case, 

On the other hang, if the scale is evenly 
balanceq, or it goes without sayin> that if it 
tips qown in favor of tne nefengant's contention, 
then the Plaintiff has faileqg to sustain the 
bur gen of proof ang is not entitleg to your 
vergict. 

As to the pefengant's burgento prove 
by a fair prepongerance of the evigence that it 
hag a right to gischarge this Plaintiff, the 
nefengant has the same bur gen, You put on 
the scale with regarg to that the issue of 
unlawful gischarge as claimeg here by the 
Plaintiff. Plaintiff says it was unlawful; 
pefengant says it was lawful, Sift. the 


evigence, Consiger it. Analyze it ana 


@etermine whether there is more evidence 


supporting the nefengant's contention here, 


mamely that the nefengant hag a right ang hag 


goog cause to qismiss this Plaintiff, petermine 


whether or not there is more evigence in favor 
of that contention than there is opposeq to it, 
ang if there is, the pefengant has sustainey 
the burgen of proof in this case on the ques- 
tion of qischarge, ang your vergict must then 
be in favor or the pefengant, 

However, on that issue, if the scale 
is evenly balanceq, or it tips qown in favor 
of the Plaintiff's contention on the question 
of unlawful qgischarge, then the nefengant has 
faileq to suetain that burgen ang your vergict 
with respect to that unlawful gischarge shoulg 
be in favor of the Plaintiff. 

An employer is justifieqg in terminating 


its employee's employment baseg on any specific 


isolateg incigent if it is sufficiently egregious, 


if it's baq enough, in other worgs, However, 


Viz Lizranlh fei 
if an employer goes no’ act in con- 


nection with an isolatey instance, he can be 
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foung to have waiveg his : ight to gischarge 


an empioyee for that reason, However, an 


employer is also permitteg to gischarge an 


employee even if the employer congoneg ingiviqual 
acts if the accumulateg actiuns of the employee 
taken as a whole justify his gischarge,. The 
continucg conquct in cffect revives the previously 
congoneg acc ang justifies the employer in 
consigering the entire history of the employee's 
actions ang conquct in that regarg. 

In this connection I charge you that: 
you may fing that che nefengant was justifieg 
in relying on the entire couguct ang actions 
of the Plaintiff between 1968 ang 1972 if it 
appears to your satisfaction by a preporerance 
of the evigence that the Plaintiff's conguct 
taken as a whole incluging the acts gone in 
1972 justifieg his gischarye, 

The very important issue for you to 
decige is who is to receive your vergict here, 
Is it to be the Plaintiff, for a sum of money, 
or in favor of the nefengani:, i212 which event 


the Plaintiff woulg receive nothing, 


? 
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If you fing for the Plaintiff within 
the rules of law I have given you, if he has 
establisheg to your satisfaction his claim by 
a fair prepongerance of the creqible evigence, 
ang there was no cause for the pefengant to 
discharge him, then he is entitleq to gamages, 
On this issue I am not poing to go through all 
the figures again, You have hearg them, 

He is claiming salary. He is claiming cost 
of living benefits. He is claiming the auto- 
mobile, or half of it, which amounts to about 
$1,250 because the testimony as I recall it, 
ang here you take your recollection, not mine, 
is tnat it was $2,500 a year for the use of the 
car, ang he saiq he useqg it fifty per cent in 
business ang fifty per cent for his own enjoy- 
ment, He is claiming that portion of it that 
he woulg enjoy privately because obviously, he 
can't use the other half in business. He is 
claiming bonuses as well,. 

If you gqecige, ang only if you gecige, 
that the Plaintiff is entitleg to your vergict, 


then you consiger the question of gamages in 


this case. 
1 charge you thet werely beceuse I &m 


‘ alluging to the gamages ang werely because I 


am instructing you on the elements of qamages 


in this case goes not wiean that I believe the 
Plaintiff is entitleq to your vergict,. I am 
trying to cover every possible contingency 
that the law requires me to cover, 

If ang only if you qecige that the 
pefengant was not justifieq in qischargiig the 
Plaintiff qo you consiger the question of 
qamages. 

In this connection I have ingicateg that 
I qo'so because the law requires me to qo it 
ang not because I think the llaintiff is entitleg 
to those qamages, 

As part of the Plaintiff's proof in this 
case he must establish, in avqition to the 
right to a vergict, he wust establish also by 
a fair prepongerance of the evigence what 
damages be sustaineg, Assuming you fing for 
the Plaintiff, you must getermine the amount of 


mone 
y he is entitleg to, ang in getermining 
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this you must geciave how much money he woul, 
have receiveg hag ii contract been per forme, 
by both siges., You ca:mot give a Plaintiff 

@ recovery for any greater amount than the 
amount calleqg for in the contract as stipulate, 
as salary ang benefits, 


On his first cause of action the Plain- 


tiff is seeking to recover the amount of 
compensation which he wulg have earneg over 
the remaining two years ang nine months of 

@ seven-year contract, After you geterriine 
the total sum of money which the Plaintiff woul, 
have receiveg, you must giscount this total 
sum to its present value. After #ll, if the 
contract hag been performeg completely, tthe 
Plaintiff woulg net have receiveg some of the 
money until 1975, but he's getting -ic :now ‘if 
you fing in his favor, ang it is for you:-to 
say how much thac yiscount shouly be, 

The Plaintiff is also seeking qamages 

for loss of allegeq fringe benefits, -In this 


connection [ charge you that he is only entitled 


to that amount of money for that item,which he 


woulg have receiveq haq the centract been 
completely performe, by both sides. He has 
the burgen of proving that he is entitle to 
those benefits ang of calculating the amounts 
thereof, 

There is an assertion here that the 
Plaintiff waiveq these benefits when he was 
presigent of this corporation, that he coulg 
have mage out a heck ang diqn't go it, 
Plaintiff says, "I giqn't qo it because the 
pe fengant ang those connected with Twin nisc 
tol4g me not to, we weren't making any money, 
ang it woulg weaken the structure, the financial 
structure of the corporation more if I took 
those bene fits." 

However, there is an issue here, 

pefengant says he waiveg them; Plaintiff 
says no, "I qiqn't waive thom, I was tolq to 
holg up on them, that I would get them later." 

It is for you to say upon all the eviqgence 
whether by action or in action prior to the 


gate of the termination of <he contract the 


Plaintiff waiveg his right to some or all of 


those fringe benefits.. 


I£ you gecige that he has waiveq hts 


»ights to some or all of the fringe benefits, 


it is for you to say the amount by which those 
benefits shoul, be requceg, ang the qamages 
upon the secon; cause of action shoulg be 
limiteg to the vale of the fringe benefits 
less the value of such »f those benefits which 
you fing that th: Olain-iff waived. 

I think I coverey this item, Mr. Bobbe, 
but I will say that there is evigence in the 
case attenging to show “hat the business -- 

I gon't think it's wie in gispute -- that the 
business faileg to operste at a profit, anq in- 
deed operateg at a loss. However, I say to 

you that unger the contiact the Plaintif*® gig 
not ungertake by his contract to make a profit 
before he was entitleqg ‘o his salary. You may 
not consiger the fect that there was a loss 
alone as legal cause fo: his gischarge, 

L have alrecqgy saig you have to take 
all of the circuustance%, 


As to the projections mage by the 


Plaintiff, of profits anq losses, I charge 

you that the failure to achieve those projected 
levels c£ sales ang profits alone was not legal 
cause for gischarge, but you may consiger the 
totality of the circumstances in the management 
of LEM by the Plaintiff on the question of 
whether the Plaintiff mismanapeg the corporation, 
ang whether his mismanagement prevented the 


projection of sales ang profits to be achieveq. 


If you fing with respect to the $18,220 


cost cf living agjustments which the Plaintiff 
claims. que him, that he gign‘t waive that, 
then that's an item of qgawage which he woulg 
be entitleg to if you fing in favor of this 
Plainciff. 

The mere fact that the Plaintiff gig 
not pay himself the cost of living aqjustment 
dig not in ang of itself coustitute a surrenger 
of his rights unless it appears from ali the 
evigence that he intenticnelly surrengereq his 
right to receive that cost of living benefit 
during the periog up to his jischargs qoes not 


deprive him of the rigi:t to receive the eqjust- 


ee 
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ment quring the remaining periog of his con- 
tract if he gign't breach it, ang {f you “ing 
that he is entitleg to recover it in this case, 

I think there is some evigence, but again 
it's your recollection that counts, to the 
effect that he computeyg. salaries payable quring 
the past year, ang that woulg be $42,500, ang 
that for the remaining twenty-seven months he 
computeg an agditional amount of $97,200, making 
a total in all of $157,920, together with 
about $1,250 more for the use of the car, for 
half the use of the car, ang whatever other 
items you fing from the evigence this Plaintiff 
was gepriveg of in the way of bonuses ang 
insurance which was another fringe benefit. 

The time will cone shortly when you are 
to consiger ang giscuss this case among your- 
selves in the jury room, that is, the six of 
you who will go into geliberate. I am going to 
discharge the others as soon as I am through 
with my charge, 

With respect again to the prepongerance 


of evigence, I ingicateqg to you how you are to 


@etermine that, by weighing the creqible 


evigence, ang if there is more evigence % one 


sige than the other, then the person asserting 
the claim, where the scale sits gown in his 
favor has sustaineqg the burgen of proof. We 
qon't refer to the number of witnesses calleq. 
That goesn't getermine where the propongerance 
of evigence lies. In lav, we refer to the 
quality of the testimony rather than rhe 
quantity of testimony, There coulqg be an 
instance or instances, if the jury believes the 
testimony of one witness ang not the testimony 
of four or five or six witnesses, there woulg 
be nothing wrong with that unger the law, In 
other worgs, you take the quality of the 
testimony ang not the quantity of the testimony 
in geciging whether there is a prepongerance 

of evigence nere, 

Take this case free from sympathy or 
prejugice of any king because it has no place 
in this Courtroom or in any Courtroom, You 
were selecteg as jurors because you swore that 


you woulg renger a vergict here which woulq be 


Lee et AREER 
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a fair ang a just vergict between these parties, 
You are expecteg to go that, Consiger the 
evigence mrefully. Analyze it ang then reach 
a gecision in this case as to whether the 
Plaintiff is entitleg to a vergict here, If 
he is, how much, ang name a lump sun, Or, 
qetermine whether the pe fengant is entitleg 


to a vergict here, 


After giscussing the case thoroughly 
ang conscientiously, if you fing that all six 
of you cannot arrive at a unanimous vergict, 


the law gives you the right to come iato the 


Cartroom with a five-sixth vergict, In other | 
worgs, five of the six of you agreeing one way 
ox the other may renger a vergict in this case, 
ang that vergict woulg have the same force ang 
effect as if you hag all agreeg upon a 
unanimous verdict, 
Any exceptions to the Court's charge? 
MR. BOBBE: Yes, your Honor, May I 
make them in the absence of the jury? 
THE COURT: No, let's have it. I'm 


mot going to seng them back, 


MR. BOBBE: I respectfully take 
exception to that part of the charge, your 
Honor, where you saiq the jury may teke the 
totality of the circumstances into account in 
passing on whether the Plaintiff has faileg to 
perform the gquties requireg to be per forme gq 
by the contract, 

THE COURT: You bave an exception, 


MR, RBOBPF: Alsc thet they may con- 


siger the losses sustaineg, projecteq sales ang 


profite in the operation, that if they fira 
that that took place es part of the totality 
of the circumstances, 

THF COURT: You have an exception, 

MR. BOBEE: I also call your Honor's 
ettention to the fact that you perhaps inagver- 
tently necslecteg tc note that the contract has 
two more vears to run plus en extension for 
one year et half pay, 

THE COURT: Vell, that's all in the 
twenty-seven months, cr twenty-nine months that 
I have re‘ferreg to, 


MR. BROBBE: Yes, put in the earlier 


, 
; 
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part of your charge you referreg to it only 


up to the eng of '73, 


THE COURT: Yes, you are right on that, 


ang I so charge the jury. 

MR. BOBBE: I also take exception to 
your Honor's charye thet the pe fengant was not 
obliged to act prowptly in connection with any 
isolateg case, but may ,jischarge the employee 
even if it congoneg that ingiviqual act ang 
continueg the Plaintiff in its employ. 

THE COURT: I aon't think you are 
quoting me quite accurately, but I know what 


you are referring to on that issue, ang you 


have an exception, 


MR, BOBBE: Yes, 

When your Honor spoke of a waiver of the 
right to the cost of living increase for the 
year when he was ciployeg, I think you probably 
neglecteg to say thac that waiver gig not 
apply to any future cariings if the jury fings 
a vergict in his favor, 

THE COURT: I so clarge, yes. 


MR. BOBBE: Thank you, sir, 


} 
| 
i 
| 


THE COURT: Mr, Hughes? 
MR, HUGHES: Your Honor, I have no 

exceptions to the ciiarye except to observe that 

I gign’t ungerstang your Honor to have chargeg 

on the question ot mitigation of gamages, ang 

I woulg respectfully request your Honor to 

charge the jury on thai subject in accor ance 


with our request to ciarze nimnber 13, f 


THE COURT: Orginarily, a Plaiacif€£, 
“an employee in a breach of contract employment 
case musc :nitigate, That means regucc, if 
he can, his qamages, dowever, the employer 
in this case, LEM, ws: come forwarg with some 


viable proof that the vlaintiff coulg have 


¢ obtainey another position of the king which 
he helq wich the pefengaut ang gign't accept 
it before the euwployee is requireg to prove 
mitigation of gawazes, 
Altnough the Flaintif< gig offer soue, 
as I recall, ang aguin cuis is your recollection 
now, memvei1s of the ju:y -- ne ingicateg cCiuat 
& he coulgn'’t fing any work o£ this kina. He 


tolq you what he gig. ia was aot boung to 


; recall it at least, failea to offer some viable 


ee ee 
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ao it since the nefengent in this case, as I 


proof that the Plaintiff coulg have obtaineg 


such similer employment with someone else, and 


| 
} 
| 
| 


because of that the Plaintiff was not required 
to show affirmatively that he giq everything 
he coulg to mitigate the aamages, 

You may except to that, counsel, 

MR, HUGHES: Yes, I except, your 
Honor, 

THE COURT: Well, I think that is the 
law, Mr. Hughes. 

MR, HUGHES: I except to your Honor's 
refusal to charge in accorgance with paragraph 
13 of the requests, That's the only objection. 
THE COURT: Very well, 

Now, qo you want to take these exhibits 
with you before you leave the Cour troom? If 


go, you can take them, ang not waste time senging 


aown for them, 


JUROR NUMBER 1: Yes, sir. 


THE COURT: The two alternates, thank 


you very much for serving here, You have | 
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rengere,| « -aluable service to the people of 
this County, any I appreciate it as the Jugpge 
presiczin; in th’s casc, ang I am sure the 
public officials of this Cont: appreciate it, 
Gooqg luck to you, ang you are yischargeq. 
No’, Mr, Foreman, magam ang gentlemen 
of the jury, you may go to your jury room ang 
aecigr this case, 
(suereupon, che jury retireg to 
deliberate at three-fourteen p.m, o'clock.) 


(At four-thirty-two p.m, o'clock the 


jury returneg to the Courtroom ang the following 


occurre 4: ) 

(Ro11 call of jurv.) 

TH® COURT: Toke the vergicts. 

TH™ CLERK: Mewbers of the jury, have 
you agrec, upon a verdict? 

JUROR NU4BER L: Yes, 

TH CLERK: M:. Foreman, please rise 
ang state your vergic:, 

sTOROR NUMBER 1: Your 'lonor, we fing 
for the rn fengant, 


TI® CLERK: You may be seateg, sir. 
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Members of thejury, listen to your vergict as 
it stangs recorgeg by this Court, You sry | 
you fing a vergict in favor of the pefengant, 
LEM Instrument Corporation, ‘s that your 


ver gict? 


JUROR NUMBER 1; Yes. 

THE CLERX: So say youall? Was it 
unanimous ? 

JUROR NUMBER i: Yes. 

MR. BOBBL: May I have the jury polled, 
your Honor? 

THE COURT: Yes, 

THE CLERK: Members of the jury, you 
say you fing a verqict in favor of the nefengant, 
LEM Instrument Corp, 

Juror Number 1, is that your vergict? 

JUROR NUMBER 1: That's correct. 

JUROR NUMBER 2: Tnat's correct. 

JUROR NUM3ER 3: Yes. 

JUROR NUMBER 4: Yes, sir, 

JUROR NUMBER 5: Yes, sir. 

JUROR NUM3ER 6: Yes. 


THE CLERK: Uninimous, sir, 
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THe COURT: The vergicc is so recorgeq. 

MR, BOBBE: I respectfully move co 
set asige tiie vergict ang for a new crial ou 
the grounqgs thac it is agaiust the we’ . Of 
the evigence,. 

THE COURT: Motion genicg, cir. 

MR. BOSKE: Laccepv.ion, May I wave 
a thirly-qgay stay, sir? 

Til. COURT: Tuizcy-gay satay, sixcy 
days to wake a case 

Members of che jury, I want io tiank you 
for the sexvice you have rengereg in tiiis case, 
ang to tell you chat I appreciate she thuc you 
took co cumie here ang co lielp us aquministerc 
justice in this matter, 1 ofier this thauks 
on beha-f{ or che County of Suffvik eng wyself, 
ang I gischarge you now as jurors in this case, 
ang I thanx you a&@yain for in services you 
have rengered. You hag Lever repore vack 


to the centsai jury ruon at tiis cime, 


‘whereupon, the trial of the matter 


conclugeq.) 


a 


llc ERTIFICATION is hereby given that the foregoing 


\ 


- 
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is a true, complete ang accurate transcript 
of the stenographic notes taken by ‘ae herein 


on the gates ingicatey,” 


-L ZAR 
Jificial Court Reporter 
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PLAINTIFF'S EXHIBIT 1 - STOCK ACQUIS: TION AGREEMENT 
(Introduced at page }4) 


STOCK ACQUISITION ACREEMENT 


This Agreement mada this Ye . day of , 


1°68, by and between FRANK LOWELL and ROBERT EVERETT (hereinafter 


referred to as "S. \RENOLDERS”), and TWIN DISC, INCORPORATED, «4 


' 


Fg) ‘*tisconsin corporation of Racine, Wisconsin (hereinafter referred 
& V/D{ to as “TWIN DISC"), 
# WIEREAS, SHAREHOLDERS are the owners of all of the 
ns outstanding capital stock of LEM INSTRUMENT CORPORATION (herein- 
after referred to as "LEN"), a New York corporation, and desire i 
to exohange said shares for shares of the common capital stock 
of T#IN DISC, and TWIN DISC desires te exchange shares of ite 
common stock for all of the outstanding shares cf LEM, 
NOW, THEREFORE, in consideration of the premises anc 
of the mutual covenants and agreements berein set forth, it 
® is egreed as follows: 
1. x¥xchangs of Shares, SHAREHOLDERS are ‘the owners ' 
of record and holders of all of the tweiwe (12) iesued and 


outstanding shares of common stock, No Par Value ' 


(hereinafter sometimes called “LEM Shares") as follows: 
i 
‘ 


| FRANK LOWELL ‘ 6 Shares 

| ROBERT EVERLTT 4 Shares. : 

| It is the intention of the parties hereto that all ef the } 
Ny twelve issued and outstanding shares of cammon stock, No 


Par Value of LEX ahall be acquired by TWIN DISC and exchanged 
solely for shares of TWIN DISC's voting common stock, tio Par Value 
(hereinafter sometimes callec “TWIN DISC Shares"), TWIN DISC 


567 
PLAINTIFF'S EXHIBIT 1 a + S 


———en 


and SOARLHOLDERS agree that all of che LEM shares shall be 


exchanged with THIN DISC for TWIN DISC shares on the following bases. 


Upon execution of this agreement, TWIN DISC will 
deliver to LOEWI & CO., INCORPORATZD or a recognized broker, 
avporovec vy SHAREHOLDERS, making a market in TWIN DISC Btock its 
cneck in the sua of One Ilundred Fifty Thousand ($150,000.00) 
Dollars together with instructions to said broker to purchase 
on the market shares of TWIN DISC stock to be placed in the 
names of the SSAREMOLDERS ir proportion to their respective 
interests herein. Said broker will be in. tructed that his purchase 
of T#IN DISC shares under such instructions shall be ranagec in 
such a way as to have the least effect upon the quoted market price 
for such shares, provided, however, that the purchases shall not be 
Spread out for a period of greater them threa (3) months fo! lowing 
the date of such instructions. 

in addition during the seven (7) fiscal years completed 
following the date of this agreement, TWIN OXISC shall deliver to 
such broker additional sums to be used for the acquisition of 
additional shares of TWIN DISC etock, the amounts of which shall 
be determined in accordance with the following provisions: 

Promptly after the tormination of each fiscal year of 
LEY, TVIN DISC's accountants (presently Lybrand, Rose Dros. anc 
Montaomery) shall, in accordance with standard and accepted 
accounting principles and practices, verify the ennual statement 
of LEH determining thereby the pre-tax net earnings cf LEM for 


each fiscal year after the deduction of acoumulated operating losses 


ancurred subsequent to April 18, 1968 and not previously 


ie | PLAINTIFF'S EXHIBIT } 


offset ayainst earnings. 

Further, it is agreed that if the Directors of LEM 
determine upon a course of business action for LEM, which it is 
contemplated will result in a determinable loss or diminution 
of profits, though in the long-term best interests of LEM, 
then such loss or diminution of profits is to be disregaréad 
in maxing such calculations relative to such additional shares. 

The amount to be delivered by TWIN DISC to the broker 
for the purchase of TWIN DISC shares shall be than computed 
at twonty-five (25%) percent of such pre-tax net earnings. 
Verification of such accounts, celivery.of said funds to the 
broker and broker's purchase of shares shall be within ninety 
(96) days after the end of the fiacal period involved. In order 
to facilitate these computations and in order that LEM's fiscal 
year may conform with that of TIN DIsc, it is agreed that LEM 
shall change its accounting periods so that its fiscal year 
siall end of aach June 79, and the first additional payment provided 
for bercunder shall include the fiacal year eodirpg June 30, 1969 
plus any time from the effective date of this agreement to and 
including June 30, 1968, ‘TWIN DISC has advanced funds to LEM 
pursuant €9 & separate loan agreement dated April 18, 1968, 

For these purposes, therefora, the effective date of this 
agreament shall be deemed to be April 18, 1968. 7 

It is further agreed that funds delivered to the broker 
for purchase of shares of TWIN DIS stock, under the terms hereof, | 
for tho original purchase and during the seven additional years 


#hall not exceed in aggregate the sum of Pive Hundred Thousand 


“~ 


| 
| 
q 


2 


| 


569 
PLAINTIFF'S EXHIBIT 1 


($500,000.00) Dollars. The purchase of such shares by the 
broker snall be by the broker, as agent for TWIN DISC, 

It is further agreed that twenty-five (2%$%) percent 
of all shares of TWIN DISC stock acquired during the first two years 
of this agreement for subsequent transfer to the SHAREHOLDERS 
under this agreement shall, upon acquisition, be delivered to 
First Wisconsin Trust Company, Milwaukee, Wisconsin, as agent for a 
SAAREHOLDERS, under an Escrow Agreement substantially in the 
form set forth as “Exhibit B" attached hereto which shill be 
entered into by the SHAREHOLDERS as provided for in Paragraph 3(h) 
of this agreement, 

2. Delivery of LEM Shares. On the closing date, 
SHAREHOLDERS shall deliver certificates for their respective 
LEM shares duly endorsed in blank, or with duly executed stock 
powers attached, in proper form for transfer, with signatures 
guaranteed, anc with documintary stamps affixed at SHAREHOLDERS’ 


expense, so as to make {WIN DISC the sole owner thereof, free 


and clear of all liens, and all trusts, clains, charges, 


encumbrances, and other restrictions upon the assignment or 
transfer thereof. 

3. Representations and Warranties of SHAREHOLDERS. 
For the purpose of inducing TWIN DISC to enter into thiéd agreement, 
the SHAREHOLDERS make the following representations and warranties 


On their best knowledge, information, and belief. 


kRkeaK RK KK 


saint Pas Se a see eee ‘ s ‘ assent a 
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| PLAINTIFF'S EXHIBIT 2 - Employment Contract (Introduced at 
page 14) 
@ pe OY rom ye “ff EMPLOYMENT CONTRACT 
| paafes Wer soa 3a 
| Agreement mado this day of — » 1968 


by and between LEM INSTRUMENT CORPORATION nininbiniidas called 
“LEM”), @ Rew York corporation, and FRANK LOWELL (hereinafter 
called “Lowell") of Parmingdale, New York, 
WHEREAS, all of the capital stock of LEN is being 
acquired by TWIN DISC, YNCORPORATED (hereinafter called “TWIN DISC"), 
a Wisconsin corporation, pursuant to a Stock Acquisition Agreement 
% betveen TWIN DISC, Lowell, and Robert Everett, and, which will 
result in LEM operating as the wholly owed subsidiary of 
TWIN DISC, and 
WHEREAS, Lowell has served as President of LEM, and 
LEM desires that hie services continue to be available to LEX, 
NOW, THEREFORE, in consideration of the mutual covenants, 
conditions and agroements herein, it is agrued as follows: ? 
2. Lowell is herewith employed by LEM as General 
‘i } Manager and President of the Company for the term of seven (7) 
years beginning as of the date of this agraement, as long as he 
Shall faithfully and diligently perform the cuties of his 
| employment and shall engage in no activities which ere detrimental 
to the business interests of LEM or TWIN DISC. LOWELL agrees 
to cevote his full time and nis best efforts in the furtwassice 
and interests of LEM. It is also anticipated that Lowell 
will be elected as Director of the Corporation without additional 
2 Compensation. Muli time as used herein shall mean that time 
customarily devoted as President, Director end General Manager, 
by other such executives with comparable education, training 
and experience who are employed by comparable firms. 


}  f) / {) 


, a 
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2. LEM agrees to compensate Lowell for his 


services hereunder on the following bases: 


a. An annual salary of $35,000.00 payable in equal 
semi -monthly installments commencing April 18, 1968 
with cost of living adjustments in the same manner as said 
cost of living adjustments are accorded to employes by 
TWIN DISC. Said salary includes a beginning base salary 
of $26,120.00 per annum plus the applicable cost of living 
adjustment. 

b. Annexed hereto as Schedule A is a forecast of 
sales and profits of LEM for the seven (7) year term of 
this contract. If the after-tax performance of LEM shall 
exceed the forecasted figures at the end of the third 
and fifth years of this agreement, the basic salary for 


each ensuing year otherwise provided under paragraph a. 


* above, shall be proportionately increased, provided, however, 


that no such increase shall result in the basic salary 
exceeding that of the average base salary (currentiy $36,640.00) 
for tia five top TWIN DISC Vice-Presidents (not including any 
Executitre Vice-President), 

c. Annual bonuses determined by the board of Directors 
of LEM out of after-tax profits in excess of twelve percent 
(12%) of LEM capital plus accumulated earnings without 
reduction for accumulated losses shall also be paid, 


provided that such bonus shall not exceed twenty percent 


(20%) of the salary for the applicable period. 
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3. Lowell acknowledges that as between Lowell 
und LEM, LEM is the owner of and has the unencumbered right 
to use the ideas, designs, techniques and know-how presently 
used by it and developed by Lowell for use in the production, 
sale, use or distribution of its products. Any invention, 
improvenents or development made or originated by Lowell at 
any time during the life of this agreement, and in any way 
relating to the matters aforesaid or to the manufacture or use 
of the company's products, shall be and remain the property 
of LEM and, if deemed appropriate to its protection by LEM, 
towell shall execute 3uch documents of assignment thereof 
as LEM may request without any provision for royalty or other 
payment of any kind. Further, Lowell will, at LEM‘s request, 
cooperate with it in filing and obtaining any patents, copyrights, 
or similarrwotection that may be available for such developments. 


4. In consideration of this employment contract, and 


the payment to him of the coupensation provided for his service, 


Lowell agrees that during the life of this agreement and for 

the period of one (1) year after its termination (except 

for default or breach by LIM), he will not, directly nor 
indirectly, or as employe, consultant, agent, representative 

or otherwise nor as owner, partner, joint venturer or shareholder 
of more than five percent (5%) of the stock of any Company, 
engage in any activity in competition with LEM, TWIN DISC, 

or the successors to the business of either. For these purposes 
an enterprise shall not be deemed in competition with TWIN DISC 


or LEM if it is engaged in the business of manufacturing or 


we” 
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selling components for use only in total dnehines or 
equipment manufactured, bilt or assembled by such enterprise, 
(rather than in the manufacture of such components primarily 
for sate to others) in the following fields: 

Precision Clutches and Brakes; 

Automatic Tensioning Systems; 

Analog to Digital Shaft Encoders; 

Precision Speed Reducers; 

Digital Sensors; 

Remote Digital Control Systems; and 


Automatic Density Control Devices, 


On termination of this agreement, Lowell shall 
be offered a one~year consultancy agreement at compensation 
equal to one-half the compensation, without bonus, for 
the final year, following which the restrictions on 
competition shall terminate. 
5. Lowell agree: that the knowledge he presently has, 


or may obtain in the course of his employment, with respect to the 
conauct and details of the business, processes, formulae, 
machinery, and arts, which are secret, used in the manufacturing of 
{ts products will not be imparted to anyone whomsoever other 

than the officers or employes of LEM or the representatives 


of TWIN DISC, or the customers of either in the normal conduct. 
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of their business, and that if he violates the terms of this 
provision or of Paragraph 4. above, LEM, or its successor, 
shall] be entitled to an injunction obtained in any court 

of competent jurisdiction restraining him and each and every 
other person concerned therein from the continuance of such 
breach, 


6. In addition to the compensation hereinabove 


provided, it is agreed that there shall be made available 


to Lowell fringe benefits on the basis comparable to those 
afforded employes of TWIN DISC charged with similar duties 
and receiving similar compensation. If feasible, said 
benefits may be provided directly by TWIN DISC under 

such plans for benefits made available to its employes, but 
with the cost thereof charged to LEM in such event. The 
areas of such benefits are: 


a. Management Group Consulting and 
Widows Benefits Arrangements 


b, Keyman Group Insurance (Life) with 
premiums chargeable to you as salary 


Grou, Accident, Health and Travel 
Insurance 


Retirement Plan 


A company automobile with appropriate 
insurance therefor 


Option to acquire Twin Dis¢ stock on the 
same bases as the same may be offered 
Twin Disc's top five Vice-Presidents 
(other than Executive Vice-President). 


In the event of the requirement of any notice 


— 
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provided for under this instrument, the same shall be deumed 
effectively given by certified mail, return receipt requested, 
in the case of TWIN DISC, addressed as follows: 

Twin Disc, Incorporated 

1328 Racine Street 


Racine, Wisconsin 53403 


Attentions Robert T. Howell; 


in the case of notice to Lowell to: 

Frank Lowell 

25 Alpine Way 

Huntington Station, New York. 

6. This agreerent shall be binding upon the heirs, 
representatives, successors or assigns of the parties hereto. 
The agreement shall be construed in accordance with the 
laws of the State of New York, and in the event it shall be 
determined that any provision above is violative of any law 
and unenforceable, the remaining portions shall nonetheless 
ve of full force and effect, unless inconsistent with the 
agreement with such clauses removed. 

IN WITNESS WHEREOF, these presents have been 
executed by the parties hereto as of the day and year first 
above written, 


¢: LEM INSTRUMENT CORPORATION 


w Lik 7 ae 
Les = a 


Coa BA 


Attest: 


By _ A het? Z Soa tae 


ON i 
Sw lN 


Fis 
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Por valuable consideration, TWIN DISC, INCORPORATED 
herewith guarantees performance of the terms of this agreement 
to be performed by LEM, and to vote its share of LEM Stock 
to elect Lowell to LEM's Goard of Directors during the life 
of this agreement. In the event LEM is either liquidated or 
disposed of, either through sale of assets or through sale 
of controlling interest /n its stock, TWIN DISC will make 
available to Lowell employment in New York City or Long Island on 
a commarable schedule of compensation (other than the additives 
provided under Paragraph 2.c. of the foregoing agreement), 
vrovided, however, that no part of this guarantee shall be 
effective in the event LEM or its assets are disposed of to 


Lowell and/or Everett, or to their nominees. 


DATED at Racine, Wisconsin, this 3a day of 


, 1968, 


TWIN DISC, INCORPORATED 


(Corporate Seal) Attests 


oe 
BY (A WA } L. f 


Its Secretary 
¥ f° cel 
7 ofa ‘ [42 
P ~«44?) 


—_—_—— 


“I. Om wr > 
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_, LEM Instrument Corporation 


Letter of Intent 


21 March 1968 


FORECASTED SAUES AND PROFITS’ 


Proj. Profit 
-.Rate . 
Before Tex 


$ 300,000.00.: * *7'9.0 

600,000.60 "+ 416.5 
1,000,000.00 | ‘ae. 

- 1,400,000.00 ~ 15.5 

, 1,,800,000.00 pa R 15.0 

'2,200,000.00 1465 


- 2,600,000.00 14.0 


‘Schedule wa" 


GEePRE 
dGee> Tex 
" Annual 
Net Prozic 
- $ 51,000.00 
99,000.00 


160,000.00 


_!. 217,000.00 


270,000.00 - 


319,000.00 


. 364,000.06 


} 
j 
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® | SERTIST SA ye OF REET OS 
Jug Pe i Lys bike 49 
Me wniersipuod Secretary of Wan ble, SNCUrporated, certi Lins 
Fhat on che 249€ day of Hatch » 1966 ar @ owecing of the 
Besrd of Directors of said Company, duly called and convened, whereat 
B@ Guorun of the Directors were present and acting, the Folloving 
resolution was adopted. Tnat nats resolution remains in force and 


effect cnd hase not been amonded, modified or <evoked. 


Mr. W. 3. Gibson, Wien President ~- Corporate Developnent, 
erasentes to the Djrectors @ proposal for the Purchase of the 
LEM Instrument Corporation, 20 Sarah Drive, Farmingdale, New 
York by Twin Disc, Incorporated. lle explained sine in essence 
Iwin Diss is purchasing two men who have developed a miniaturized 


clutch and now are in‘the initial marketing stages. From our 


own experience in new product development, the purchase price 
‘ : 


, Paid to them appears to be somewhat loss then it would cost 
were Twin Disc to start from scratch. Further, that a good 
deal of time would be saved by takirg over thie development in 


its present stage. 


Mr. Gibson recommends that -'* purchase price to LEM be $156,0C9 
to be paid in shares of Twin Dise stock. - In addition, as an 
incentive for the Principals of LEM to continue with that 
corporation over a seven-year period, they will have an 
opportunity to receive an additional $350,000 in Twin Disc 
Stock, such payment to be based on 25% of the LEM Instrument 


* 


Corporation pre-tax earnings. 
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CERTIFICATE 0: RESOLUTION Pare Two 


Vader the terms of our pruposcd Letter of Intent, Twi.a Dise 
will agece to put in no less than an additional $250,000 into 


the LMG Instruasait Corporation, 


oe aOR, SES Se 


Mon 


PLAINTIFF'S EXHIBIT 4 = Re-Stated By~Laws of LEM 
(introduced at page 21) 
RE-STATED 


BY-LAWS 
or 


> mee 
> 
7 


LEM INSTRUMENT CORP, 
TS 


ARTICLE I =: OFFICES 


The principal office of the corporation shall be in the 
Town of Farmingdale, County of Suffolk, State of New York. The 
Corporation may also heve offices at such other places within 
or without the State of New York as the board may from time to 
tims determine or the businass cf the corporation may require. 


zeeeER Ke 


i. - BOARD OF DIRECTORS. 


The business of the corporation shall be managed by its 
board of directors, who shall be five in number, and who shall 
be at least 21 years of age, but need not be shareholders nor 
grssidents of the State of Naw York. 


QUORUM OF DIRECTORS. 


A majority of the entire boerd shall consti 
tute < 
for the traxsaction of business or of any specified item of Fasthone: 


8. ACTION OF THE BOARD, 


Unless otherwise required b 
t ; Y law, the vote of a majori 
oy directors present at the time of the vote, if a quorum : pont cil as 
such time, shal) be the act of the board. ach director present 


shall have one .c*~ - 
Chbth he mer hed egardless of the number of shares, if any, 
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a Regular meetings of the board may b held without 
notice at bet aba and place as it shall by resolution re 4 we 
tine to time determine. Special meetings of the ot 
held upon notice to the directors and may be called by the. rake 
ran OF the Seard or president upon three days* notice to — an 
Girector, either personally or by mail or by wire; specia oe ing 
shall be called by the president or by the yecretary in a vf 
manner Or written request of two directors. Notice of acta 9 
need not be given to any director who submits a waiver o ve c 
whether before or after the meeting or who attends the meet ng 


without protesting prior thereto or at its commencement, the lack 
ef notice to him, 


kRaeaaREA KR & 


CHAIRMAN OF THE BOARD 


The Chairman of the Board shall be the senior officer 
corporation, shall praside at all meetings of Girectors 
@rcholcers, and have prinary control over the wathods anc 

8 of capital financing. - Sa a hike oi i ; 


4. PRESIDENT 


The President shall be the 
business affairs of the corporation 
executive officer. He Shall see tha 
and resolutions of the Board of Dire 


general manager of the 
4nd shall be its principal 
t. all ordors, Giroctives 
ctors are carried into effect, 


Sos  < vice PRESIDENTS | 


During the absence ‘or disability of the president, the . 
. vice-president, or iz there are mora than one, the executive vice= 
‘president, shall have all tha powers and functions of the presi- id 


--: dent... Each vice-prasident shall perform such other duties as the 
board shall prescribe. . ..*. . “48 


; s is: wt ew east . sy 3 
Rs 4 -* : 
eee: 


ees 


PLAINTIFF'S EXHIBIT 8 = List of Customers 
(introduced at page 49) 


Gilbaroco 

Bendix 

Westinghouse 

Pairohild Camera 

Sperry Rand 

Kollsman Instrument 

Pistorious vuchine 

Grumman Sngincering 

Republics Aircraft 

Sundstrand 

Saco-Lowell 

Goan ills 

IBsM- Rochester, Minn. 

IB?- Poughkeepsie, N.Y. 
M=- Raleigh 

Eastman Kodak 

Detecto Scale 

Hazeltine 

Airborne Instrument 


N.Y. Edison 
Lilco 
Xerox 
Leach Corp. 


Trak Electronics 
Cardion 

Brookhaven Nat'l. Labs. 
Kearfott 

Norden 

Univ. of wisconsin 
Gamevell 

Hughes Aircraft 

Litton 

western Eleotrioc 


W. J. FUGELSANG, C. 5. #. 
OFFIZIAL REPORTER 


- 
. 
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“ee PLAINTIFF'S EXHIBIT 9 - Letter from LEM to Robert A. Everett 
dated August 11, 1972 (introduced at page 78) 


IF August 1972 


Robert A. Everett 
1798 Horatio Avenue 
Merrick, N. Y. 


employment con'ract, you are 


Pursuant to the the terms of your 
ill cease effective this date. 


hereby notified that your salary w 


This action is being taken as a result of your continuing failure 
to perform your duties in a satisfactory manuer. To continue 
your employment would seriously jeopardize the success of this 
corporation and as President, Iam exercising my authority to 


dismiss you. 


FF." Lowell 
President 


/ . 
LEM Instrument Corpo ration 


INSTRUMENT CORPORATION 
20 SARAH DRIVE FARMINGDALE, NEW YORK 11735 ° TEL: 316 2793-72140 


FRE SM AN te 


-~ 585. at sl gh Oe ene 
EXHIBIT 10 - Blueprint of Handwritten Proposal 
; (Introduced at page 67) 
—__—__"" 


ee 
G7S.6f &SECP.P 


53, 376.42, 

; (ROE Co 
“9 243 SP 
et 1-20 
FR AT 272 


a 


x 
AGO, O20. O09 
137, 30¢ .¢¢ 
FAS IHPE-CC 612 620.06 


Je cee ’ 


baad Garriet. came a “ool Crake pee He vy 
c he LD y 7 foe seh Le. QE tetec oe Tana hite abe, 


a ryt we 5 | 
oF Sean pet Pag (ibe Jae aed ve | 


hip phiate | $926 Bare OO Sate @ Goes. # faci, ‘bens. 
Marrtcccs fi fe 
(else Gace ont O6K 


ce fie 409.5% wigan? Voc coe 


' > 


Be rae a cera See Ri 


‘ 


o 
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(Introduced at page 78) 


2 V | INSTRUMENT CORPORATIO 


20 SARAH DRIVE + FARMINGDALE, NEW YORK 1173S TEL: 516 293-7240 


October 9, 1972 
aa ae 


To: N.r. Frank Lowell 
Mr. Robert Everett 


This will serve notice to each of you that during a special meeting of 
the Shareholders of LEM Instrument Cornoration on 4 October 1972, 
each of you were removed as members of the Board of Directors and 
that the vacancies created were not filled at that time. 


A Special Meeting of the Board of Directors of LEM Instrument Corporation 
was convened immediately following the Shareholders meeting and each 

of you were terminated for cause as employees and officers of LEM 
Instrument Corporation effective immediately. 


The LEM Board further authorized the undersigned to negotiate with 
you, or each uf you, the acquisition of the assets of LEM offered in a 
separate letter of equal date. 


The LEM Board further resolved that the authority of Frank Lowell and 
Robert Everett to sign checks on the corporation's bank accounts be 
revoked effective immediately. 


It was further resolved that Wilton B. Gibson, Chairman of the Board, 
shall personally notify Frank Lowell and Robert Everett of these actions 
taken by the Board of Directors as soon as reasonably practical, 


Sincerely, 

Y —_ ‘ ; re 

CC el fev, fp w< Ct ete 
Wilton B. Gibscn 
Chairman of the Board 
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PLAINTIFF'S EXHIBIT 12 - Letter dated October 9, 1972 (Introduced p. 80) 


ENV) INSTRUMENT CORPORATION 


20 SARAH DRIVE «+ FARMINGDALE, NEW YORK 11735 TEL: 516 293-7240 


ercuownPrpunatenp 


October 9, 197< 


To: Mr. Frank Lowell 
Mr. Robert Everett 


Subject: Offer to Terminate the Operation of LEM Instrument Corporation 
by Twin Disc, Incorporated, the sole shareholder. 


This will confirm the ofier to sell the assets of LEM Instrument 
Corporation to the original principals, Mr. Frank Lowell and Mr. 
Robert Everett made by Twin Disc, Incorporated in the office of 
Mr. Frank Lowell on Wednesday 27 September 1972. 


The offer is to sell the assets only to the two principals, change the 
company name and transtet the name ''LEM" to the two principals in 
exchange for that number of shares of ''Twin Disc" equal to the sale 
price, to be based upon the mid-point value between the ''asked"' and 
"bid'' quotes in the Wall Street Journal on the day of agreement. 


The asset value is established from the LEM Balanrte Sheet as at 
31 August 1972 as follows: 
Accounts Receivable - Trade $3693.91 
. xf - Deposit 875.00 
$ 4568.91 
Inventory - 53376.22 
Prepaid Insurance ~ 120. 00 
Machinery & Equipment (net) - 9243.59 
Patent - 1,00 
Deferred Research & Development - _ 88297. 92 
$155607 . 64 


Further, in consideration for’an immediate release from employment 
contracts held by the two principals, and gvaranteed by Twin Disc, and 
all other terms contained in the original purchase agreement, Twin Disc 
will allow the cquivalent of one year of salary for each of the two 
principals ($35,000.00 and $20, 000.00 respectively) reducing the sale 
price to a net of $100,000.90. 

re 


. ? 
fo ¥, 
ee eee fh? “ee beer. 
Wilton B. Gibson 
Chairman of the Board 


Sincerely, 


ht * 


: wiih Diicie Pre AES Ps 


Jka th. beth aca : 
R. T. Howe) ) 
pb. E. Beaton ' 588 
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PROPOSAL MADE TO FRANK LOWELL AND ROBERT EVERETT 
ON WEDNESDAY 27 SEPTEMBER 1972 


LEM ASSETS: 
Accounts Reccivable - Trade $ 3,693.91 
* is - Deposit 875.00 $ 4,568.91 
Inventory $3,376.22 
Prepaid Insurance 120.00 
Machinery & Equipment Net 9,243.59 
Patent } 1.00 
Deferred R & D 88,297.92 
$155,607.64 
TWIN DISC INVESTMENT: 
Original Purchise $150,000.00 
Debt - 137,500.00 
Equity ; 325,120.00 $612,620.00 


Will scll assets only to the two principals, change the company name 

and transfer the name "LEM" to the two principals in exchange for that 
number of shares of Twin Disc to be determined by the mid-point valuc 
between the quotes in the Wall Street Journal on the day of agreement. 


In consideration for an immediate release from emmioyment Contracts held 
by the two principals, and guaranteed by Twin Disc, and all othe terns 
contained in the criginal purchase agreement, Twin Dise will allow the 
equivalent of one year of salary for the two principals reducing the 
sale price to $100,000.00. 


Original Purchase $820 shares @ ave. of $27.2264/sharce 
Stock Dividend 1104 shares 
Yotal Shares Available 5624 shares 


Reeent ave. price $37.50 or 2667 shares for $100,000.00 
At low price of 35.00 ur 2887." " " 


Wilton B. Gibson 


Te FO Ta ON 


PLAINTIFF'S EXHIBIT 14 = Handwritten Letter dated Oct. 11, 1972 
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PL'S EXHIBIT 15, Letter dated July 24, 1972 
(Introduced page 95) 


UWI DISC 


‘InN COR POR AT EOD 


CABLE ADORESS 


“TWINCO™ 
TWX 910 -271.2384 ADMINISTRATIVE OFFICES 


TELEX O22 6737 


Ye | SP Sy 3 ? July 24, 1972 


LEM Instrument Corporation 
20 Sarak Drive 
Farmingdale, New York 1177" 


ATTENTION: Mr. Frank Lowell 
President 


SUBJECT: 1972-73 FISCAL YEAR PROGRAM 
Dear Frank: 


Under the circumstances now of it being a little harder for you to reach me 


by telephone, I thought it best to confirm my understanding of your fiscal 
year program decided upon Thursday. 


First, regarding the encoder under test by the Navy at Providence, R.I., write 
directly to Jim Shiver, giving him all pertinent details from the Navy purchase 
order. Since Jim is a sub-marinerkeserve Officer, it is quite pvssible he will 


be able to determine the status of this project. Quite often, the <est engineers 


with whom you communicate, are either reluctant or are not permitted to divulge 
test status, while someone higher in the command chain can. Anyhoy : will be 
worth the effort. Tell Jim I asked you to write him. 


Next -- your sales projection for 1972-73. I can appreciate your problem due 
to not having a base of established repeat customers. Therefore, this time, 
build it up from the bottom in three stages: 


1) Products, applications, markets, customers and prospects you propose 
to concentrate upon or push this fiscal year, 


2) Your program or how you propose to accomplish the above and then -- 


3) Assuming several degrees of success in 1) and 2), give me your 
estimated sales projections. 


You can then relate your fiscal budget to the several projections under 3) above. 


Before going on to new products, 1 would confirm our discussions on each of the 


above items. ‘ 


(continued) 


EXHIBIT 15 


prom: SYV/IN DISS, DI SoRP OsLITIO SHEET NO. 2 


To: 


LEM Instrument Corporation DATE 7/24/72 


I recognize as desirable the need for the broadest customer base possible to 
establish some semblance of a steady flow of incoming orders but,at the same 
time, I believe you now have some idea where you should have the best opportunity 
for sales and should start concentrating on these areas. 


Also, I recognize your personnel problem and how it relates to the handling of 
both letter and telephone inquiries -- the need for determining little details 

of application before intelligent quotes can be made. However, as always, I 
strongly feel that the sophistic. ted products, such as yours, require considerable 
face-to-face custcmer contact where your confidence and assurance rubs off on 

him and you can obtain a far more accurate assessment of his true potential. 

You can see what's going on in his shop and he will talk more freely face-to-face 
than b~ will over the phone or in a letter. 


With the above in mind, I understand you will use one week each month for travel 
into selected areas to call on not only present customers and prospects but to 
do a little fishing for new ones and also manufacturers reps. 


During your absence, Bob can log both telephone and letter inquiries which he 
could relate to you when you call in once or twice during the trip. This 
arrangement will permit you to make any necessary immediate follow-up before 
returning to the office. 


Last -- new products. 


I was extremely pleased that you brought up the subject because I was going to 
if you had not. 


You had briefly mentioned the comparator in your quarter report. Repeat this 
in your program -- tying it in with your total new product program. 


I strongly encourage you to proceed promptly with the redesigned contacting 
encoder. Show me the out-of-pocket cost to get it to market -- the cost 
Savings -- the increased profit margin and the reduced customer price. Don't 
forget the other benefits to both you and the customer -- how you can provide 
CW and CCW inputs with identical components and that this design now permits 
the customer to service his units due to the plug-in circuit boards. 


i believe you mis-read the Board's attitude when you presented the working 
model of the redesigned encoder. However, by presenting it as part of this 
Year's program, you will get a definitive reaction. 


You should also include the modified read-out device since it’ also presents 
cost savings, improved profit margins together with reduced prices to the 
customer. 


Possibly you should include certain peripheral equipment which would make it 
easier for the customer to apply your encoder. 


(continued 
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EXHIBIT 15 


SHEET NO 3 


be IS) URS NSA 
! © i TE 
LEM Instrument Corporation DA 


I understand that you intend to give the clutch and brake lines a little 
more attention, too. 


In sy absence, send your communications to me through Mrs. Evie Burza at 
Racine since she knows my whereabouts at all times. 


Gooc luck, Frank. Maybe this is the year we will get our breaks! 


Sincerely, 
TWIN DISC, INCORPORATED 
Px 7 
Fd % * 
(ALE 
{ 
Wilton B. Gibson 
Consultant 


7/24/72 
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EXHIBIT 16 - Report to LEM, dated Auq. 11, 1972 
(introduced p. 97) Be 


( iY}: INSTRUMENT CORPORATION 
(OS 5 


Je) SAK VI RIVE © PARMEINGDATE. NEW VOKKR LITHS © TEL Sib 293.7240 


1) August, 1972 
TC THE BOARD OF DIRECTORS : 


Mr. John H. Batten 
Mr. Donald E.. Peaton 
Mr. Wilton B. Gibscn 
Mr. Robert T. Howell 
4 * tAr. Robert A. Everett 


SUBIECT: Revort for July 1972 


' Srles 
; Sales tor the month of July were $2, 830 which, thouch low, compares 
' \ favorably with Julv 1971 sales of $1,485. Tew level of sales for this 

' time of vear reflects the e!:ects of planning for the vacation shutdowns | 
atonr customers!’ nlante 


; New wuctemere §: Craers 
and Lint encineerina. <¢vcgo manufactures vroces, »hotography 


equipment while Link manui‘actures varicus kinds of test equipment, 
Both have (ollow-on potential. 


New custumers3 ssho viacei crcers this past-month were Zygo Cor. f| 


2 fr were entnant 


New reduc: iiversature 

A new data sheet aescribing our recently develoned Model DCM-279 
comparators is attached. These devices are desiened to facilitate 
the application of our encoders to a wide rance of digitallv contrulled 
machines. |. We have already sold 7 units and have released a new 
product announcement to the technical prees. 


Customer Survey 

The survey ietter. resulted in one more renly last month bringing the 

total to 4. This last resnonse came irom a prospect to whom we quoted 
last Cctober. It is highly favorable and promises an order is forthcoming. 


Sales Rens 

This past month, I signed a satce rep contract with Reynolds & Assoc, 
‘ an 8 man organization for the states of Florida, Georgia, Alabama, 
i Tennessee, Murissinni, North Carvulina & South Carclina. Additicaal 
| territories are being negotiated at oresent with a number of reps. 


Exhibi = « «se continued Y 
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ad vo; THE BOARD OF DIRECTORS P pate 11 August 1972 
Budget 


Owing to Bob Everett's recent vacation absence and my own imminent 
one fnext 2 weeke), the preparation of a budget for the new fiscal vear 


bas been ctieved. i will Le orepared and suiinitted after mv return. 
4 Financials 
Financial statements as at July 31, 1972 are attached. Inasmuch as we 
"' have not yet received a revort from Lybrand, these do not reflect any 
‘ recommended adjustments. 


ot 


nm 


F, Loveli 
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EXHIBIT 16 


BALANCE SHES’ AS AT JULI31, 1972 


| ASSETS _ 
Cash in dank: ! 
Petty cash 
Accounts reccivable-trade 
Accounts reccivable-deposit 
Accounts receivable-parent 
Inventories 
Prepaié insurance 

Total current assets 


Machinery and equipment 22, 263.76 
Less: Accunuleted depreciation 12,792.95 


Patent 
Deferred research and development 
LIABILITIES : 
Accounts payable ; _ 2,695.94 
Accrued liabilities § 817.16 
Total current liabilities 


Long-term debt . 
Deferred Federal incone taxes 

; EQUITY 
Common stock 312,620.09 
Paid-in surplus 21,641.50 


Deficit 255,636.03 


STATLENT OF LOSS 
OWE MONTH ENDED JULY 31, 1972 
Sales : 
Cost of sales 
Gross margin 
Expenses: 
Administretive 
Advertising 
Salaries & benefits 
Taxes 
Interest 
Rent 
Utilities 
Depreciation 
surance 
Pactory 
Trevel 
Freight 
Research 


Net Loss 


$145,399.25 


9,470.31 
1.00 
88,429.01 
$243,290.07 


8,513.10 


137,500.00 
18,651.50 


8,625.4 
244, 290,07 


$2,830.00 
490.09 


sot nent inti nt it Mca att A ec 


Ht. 7 — Report dated Sept. 15, 1972 ] 
(fimtreduced at p. 97) j 


EVSTMUIVISNT SOAP SMATICM 


yy eR SM EIEN AR EARMEINGUAEE. NES YORK LITIS © TEL 5 16 2%3.7240 


. 


ae: 15 September 1972 
TO THE COARD OF DIRECTORS: 


Mr. John H. Hatten 

Mr. Donald LC. Beaton 
Mr. Wiltom GB. Gibson 
Mr. Robert T. Howell 
Mr. Robert 4. Everett 


SUBIECT: Report for August 1972 


- Sales 
Sales for the month of Avewst were $3,500 bringing salcs for the first 
2 months of this fiscal year to $6,330. As at the end of August 1971, 
total sales were $%, 600 largely due to an order from PAR Systems 
which is due for reneat, but which has not yet been released to us. 
Release is expected within 60 days and will imprare: our overall sales 
situation considerably. : wee 


- Customere & Crders 
No new (not previously sold to) customers placed orders during Auguct. 


Customer Survey 
The survey letter brought 3 more -c! «» this past month for a total of 
7. One informed us that our conta:. .as no longer with the company 

_ and the other 2 » «re favorable . 


Sales Revs 
- ° I recently reached agreement with Ray Lawson Associates to act as our 
gales representatives in Eastern Penn., Southern New Jersey, Delzvrare 
& Maryland. Mr. Lawsoa is an experienced rep who has sold encoders 
and clutches before. 


New Product Develooment 
We have resumed the development of the improved, pancake style diiitieliaie 
which I dernonstrated to the Board some montis ago and will continue as. 
the demands of direct order work allow. My tarpet ia to reduce encoder 
menufacturi::: costs at least 39".and, at the same time, greatly facilitate 
product maintenance and repair 


¢ 
@ 0 


a 
EXHIBIT 17 ae 
. ery Iv STHUMENT CONSOMATION pies snes 
THE BOARD OF DIRECTORS parc 15 Sept. 


Financials 


—_——_———- 


Financial statements as at 3) Ausrust 1972 will be forwardod ar soon as 
received from our accountant. Jirm Costello is moving te another stile 
and I will have to make arrangements with someone clse to do our accounts. 


fate ONG 


F. .Lowell 


1972 


Rat ME. WISCONSIN 

ssacos e UU. BS. A. 

recernone Part of FXHIBIT 18 - (5 Letters from Twin Disc Incorporated) 
(a04@) 634 - 198% (introduced at page 101 


UUIN DUSG 


iN CORPORATE D 


CABLE ADORESS 
“Twinco” 


Vw 910 - 271-2306 ADMINISTRATIVE OFFICES 


Ve@eecaega O22 6737 


May 31, 1968 


Mr. Frank Lowell 

LEM Instrument Company 

20 Sarah Drive 

Farmingdale, New York 11735 
Dear Frenk: 


I attach a copy of a quarterly notice which comes out of our 
Personnel Department. 4 


Under title No. 2 you will note the cost of living has gone 
up from the 34.6% that it has been for the last quarter, to 35.4%. 


This will be the same type of notice that will be sent to you on 
a quarterly basis. 
Very truly yours, 


TWIN DISC, INCORPORATED 


ats | 
[8 — 
R. T. Howell 
Vice President - Finance 
and Secretary 


RTH: jj 


Attachment 


EXHIBIT 20 - Letter dated June 25, 1969 (Page 105) 


TWIN DISC, INCORPORATED 
1310 Preston Street 
Rockford, Illinois 61101 

WILTON B. GIBSON 


VICE PRESIDENT — CORPORATE DEVELOPMENT 


‘er. ilehard ©. McGuire 
P. . Rox 337 
Pacine, “Isconsin 5340! 


> 


Dear Tick: 


Thank you for your jetter of 17 June and the enclosed copy of your 
file on the Key Man Insurance prooram for LEM, 


1 had & very pleasant talk with Frank Lowell on this subject and 
can essure you that he wlll complete the program application In due 
course. ‘towover, !t probably wil! not be before the end of the 
fiscal year. 


My recommendation |s that you let Frank determine the timing. 


LEM Is belng operated as a profit center. Frank, as president, Is 
charged with the responsibility for the operation. 


The operation to date Is nut up to Frank's expectations and he feels 
very stronaly that this Is an operating cost or frinas benefit that 
can be ocostponed for the time being. 


the and Sob Everett both appreciate the benefits to them of the Kay ‘an 
progran but feal that they must first oake the cake before they can 
apply the Icing. 


KIncest personal ronards. 


Sincerely, 

Twit DISC, INC. 

ACE 

Wiiton A. Sibson 
WEG /m jr 


cc: J. it. aatten 
” RT. Howell 
Frank Lowel I 
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EXHIBIT 23 - Findinas of Fact and Decision of Dept. of Labor (Page 213) | 


NCW YORK STATIC OCP AIS RINT OF LACOR 
UNCRIPLOV LNT INSUKANC? RE. he St CTO si patie td pom 
eg7 
*sa ZAM, SOO Leen Ave nut enase se 
iy} 5 New Yous. N.Y. TOOTS 
Rien x i nciacnbiatin AARON % Fie 
— | ed ee ee 
DECISIONS AND NOTICE OF DECISION Cte 9: 00:>4 
io -* INNS WHENER 
Im the Maticr of: x } enreee as) 6 ace 
a Referee # 2PQW5-71 ie . 
Joseph Samuel SS. ¢ 101-20-8114 c+ F 
’ "(243 Garden Strect ; . 
t DECI AILED AND DULY FILED IN THE 
* | Westbury, New York 11590 ee 
cs a DEPARTMENT OF LABOR ON OCTOBER 5, 1971 ' 
t Tteenomnss# 60° °° ie os sagiht 4 a 
Division of En:ployment . t . : 
3Ol West Old Country Road oS ies h 
¢ = Hicksvilic, New York 11801 ; - / 
. ee ? Be : 4 
Lem Instrument Corp. f : aa ae 
20 Saroh Drive , - } 


Farmingdale, New York 11735 ’ : 
a os a ro Mat 5 ton te J: voy 
FINDINGS OF FACT: 4 hearing was held at which claimant and a representative of 


the employer nppeared end testified. A statement was submitted on behalf of the 
iJoaustrial Commissioner in Lieu of cn appearance. 


By initial determination Saimant, an electrical engincer, was disqualified from 


benefits effective June 19, 1971 for voluntary leaving of employment without good 
cause. . . a 


~ ‘ ‘ 


Claimint worked on the job in question for about two and a half years until 

June 18, 1971. His Salary was $259 per week. In about the middle of May 1971 

the president of the comeny criticized claimant to the vice president. Claimant. 

overheard the conversation and cot into a heated argument with the president. As 

@ result.of that argument, he was discharge: in the middle of May. Four days 

after hic discharge in May, the vice president of the campmy contacted cla, mnt 

and asked nim to return to work. Claimant acreed to do so ona temporary Lasis 

to finish up the job he had been working on when he wer dischargeds He then returned 

to work and continued working for about cne month until June 18, By about Jime 15, 

claimant »- * president of the company had beccme amicable again and the president 

tricd to per vsdy elaimant te remain on the job on a permanent basis tut claimant 

made no coam'..cnent one wey or the other, On June 18, claimant notified the employer 

that he was ‘eay = the employment that day because he had made plans to form a new 

business with © +’ +o engar’ in self employment. Actually, claimant did not have 

@efinite plans to engage in Uf employment and he remained unemployed for about two 
a ’ Months after leaving his ‘<> on June 18. At the time claimant quit on June 18, he | 
; ‘had not yet finished the 3 m which he had been working. He knew when he quit @m 
June 18 that the employer vas willing to retain him on a permancnt basis. 


+ OPINTON: » Claimant quit his Job on June 18 for personal rather than compelling rensona. ' 
* At the time he quit on June 18, his relationship with the president of the compiny had 

wacom) congenial, and he knew that he could continue on the job on a pormancnt basin \ 

if he besirnd to do so. It ie aignificant at the time he quit the job on June 14, he 

| 


~——- er - 


‘ 


< 


616 not have a definite promise of cmployment elsewhere. His ensuing uncmploymn t 
. Waa of hio own moking and he was therefore correctly dicqualifNed from bencfits for 
voluntary leaving of employment without gocd cause. 


| DE-2Z10N: The initial determination is sustained. 


‘ eS. : aT A 


. 2, Mighty ¢ iq ais rs ag ‘ 


af SATVATORE A. LAM 
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Tt EXHIBIT 24 - Letter re LEM Financing Requirements (Page 218) 
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~ 


20 May 1970 
‘Mr. John H. Batten 

Mr. R. I. Howell 

Mr. D. E. Beaton 


‘ 
a ST ota beniiheail 
a" 
. ° 


LEM INSTRUINT CORPORATION FINANCING REQUIREMENTS: 
15 Nay 1979 - 30 June 1970 -- $ 10,000.00 
‘ : 1 July 1970 ~30 June 1971 -- 222,265.00 


$232.265.00 


= 


oe amen ee ee 


& ‘ Ref.: WBG Memo 12 May 1970 


It is recommended that the Board of Directucs fc: Twin Dise 
be requested to aathorize the full anoun: of fur. ..ng indicated 
above as requircd through the fiseal year ending 30 June 1971 


when it is estimated that LEM will have attained the break-even 
point. 


ene 
e 
a 


# 


“2 eee 


ie 


The basis for my recommendation is the current status of the a: 
shaft encoder developaent. 


wtbite A-bricf roview of -LUM's history may place their current situation 7 
in better perspective. | 


Some fovr and cne-half years ago, prior to Twin Disc entering 

the picture, the urgency of the military and space programs 
@iverted LEN from their >ianned product line and caused them |. 
*™ to become a cone product company with essentially one market. & 


two years ago this coming July, but we wore also aware of their 
other planned prcducts w''ch included the shaft encoder. 


expected two years ago.caused LEM to return to their ercodor 


| | We were fully awarecf this situation at the time of purchase 
| development. 


| sepectes't of the space and military programs which none of us 


/ A patent application was filed on 2 October 1969 after a thoroush 
search indicated wo had valid claims. | 

* It is extremely important to realize that tho patent claims 

relate to the "logic circuitry" which is applicable to all three 

types of shaft encoders -- contacting hush, magnetic and optical. 

It is not confined to the contacting bush type encoder which 

LEM chose to first develop. ’ 


-) 4 [continued] 
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2 
LEM INSTRUMiNT CORPORATION FINANCING _ 20 May 70 
REQUIRENLUNTS 


nets 


~ 


The reason Lif chose to first develop : the contacting brush 
type enceder is because it adequately satisfies the bulk of 
the market requirements and is the lovest cost unit of the 
three. It is estimated to cover 60 percent of the unit market. 


The remaining 40 percent of the unit market use either the 
Magnotic or optical type encoder, 


The magnetic encoder is the next most expensive type, is the 
most rugged and satisfies hostile environmental requiroments. 


The optical encoder is the most expensive, the most delicate 
and satisfies the higher resolution requirements. 


LEM can build ali three, using their logic circuitry to advantage 
through improved perforaance, longer life, smaller size and at 
lower manufactured cost. 


The shaft encoder is essentially in its infancy in that it is 


. the sensor providing the "feed-back" that closes the loop in 


computer controlled machinery. Incidentally, LEM has already 
quoted on a siiple control device to match their encoder. This 
is a device in which tho machine eperator can set a dinension, 
actuate the machine and when the encoder matches the "set point” 
the machine is locked in. ; 


The 15 Hay issue of the N.Y. Wall Street Journal reported Lear 
Siegler, Inc. receiving a $9.7 million contract fron Data Input 
Services, Perry, N.u. to manufacture Gigital encoders for 
cormercj.al data processing systems to be delivered over the next 
eightcen months. 


This is only a partial indication of the size of the market. 


Another major volunoe market, currently in the test stace, is 
auto atic meter reading by a computer in the central office 
of povor, gas and water companics. 


In this systom, the drive mechanism for the dials on your present 
meter would drive the cncoder fitted with a legic cede dise con- 
Patible with tha computer in the central offica of the pover, 

gas or Water company. The two would be connected over A.T. & T. 
long distance lines. At billing time, the computer consecutively 
dials cach eustomer, reads the moter and prepares the bill. 


Automatic water meter reading tests conducted for nearly ons and 
a half years in twonty homes at Belvidere. Illinois and for a 
little over a month in seventeen hones in Holmdel Yowmship, N.d, 
have been highly successful according to tir. E. A. House, Manager 


. O£ Progran Deyelopront, Bacger Meter Hig. Co., South hilwaukee. 


continued 
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LEM INSTRUMENT CORPORATION F NANCING P 20 May 70 
REQUIREMENTS : ; 
ee 


~ 
o 


The big unknown, regarding our patent application, is the 
- possibility of similar applications in process at the time 
-©f our search and therefor not discovered, F 

I believe we must assune that our application will be granted 
‘providing us with a valuable asset. 


Prototypes for two of tha eicht most popular models have been 


built to prove tho Logic circuitry ana mechanical functioning -- 
the 10,000 count and the 350 count models. ; . 


Procuction redesigns,to reduce nanufacturing costs, have been 
completed and actuai quotations received for lot purchases 

of the legic discs including tooling. Accurate manufacturing 
costs are available. , 


These figures have been used in our budgetary figures attached. 


Delivery times quoted by suppliers are compa-"ble with delivery 
requirements for encoders to customers, Thery fore, commitment 
of funds for tooling and the purchase of logic discs will not 


be made until after receipt of customer purchase order. 


The early response to our recent advertising has been unusually 
high and encouraging. Approximately one thousand inquiries 
havo been received and bulletins mailed in response, 


Thirtcen written requests for quotations have been received and 
guotec. Our .ailes estimates ére based upon this early response 
and knowledge of the market potential, 


Sincerely, 


W. B. Gibson 
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EXHIBIT 25 Letter dated June 18, 1970 (Page 219) 


TU7ZNM Drsc. INCORPORATED 
Twikisc 


CABLE ADORESS “ Twinco” RACINE, WISCONSIN 53403,U.5 A 


Jour 2ATTEN 


PRESIC ENT 


June 18, 1970 


Mr. Frank Lowell 

LEM Instrument Corporation 
20 Sarah Drive 

Farmingdale, New York 11735 


; 
Dear Frank: 


{ I am encouraged to learn that the first order has now been 
| received for an Encodersystem. 


- I note the changes to the balance sheet and believe that these 
changes more properly state our situation. 


Congratulations and best regards. 


Sincerely, 


JHB:AJ 


IBIT 26 - t s a | 
EX 2 nter-Office Communication (Introduced Sle¢l45 WF | 


; & at page 219) 
ae. 


Ges Ce 13 -Sp MS? Sf 1 FAVS Pa 
C7 ane ae 


TRF ERaA OEP ECE COMMUN AT1O# 


TWIN DISC, INCORPORATED 
Racine, Wisconsin 


4 November 197¢C 


Mr. John H. Batten cc: Mr. R. T. Howell Blind copies: 
Mr. D. E. Bezton TF EAk powell 
Gordon Danhof 


ss. 
ett se 


Ref.: Your 2 November 1979 memo 


Yes, I am encouraced by the cl.ss of ingviries being aeceived, orders 
on the bocks and the eathusiasm exhibited by Gordon Danhof in particulier 
as well as by Srank Lowell. 


Qur target is tne sale of 200 systems at $1,000 each or $200,C06 ty 
30 June 1971. The system consists of an encoder plus one readout, 
as designed and tooled, and exhibited in the display at the iast 
Annual Stockholders Meeting. 


We fully recognize cur problem of new product introduction anc customer 
prototype testing prior to entry of repeat oriers, Sut this ramain 

Our target. Our problem with the scurce for the discs has recentiv 
been resolved: LEM now has an adequate supply of apparently good 
quality discs and we do not anticipate further problems here. 


Althouch Gordon Danhof is uncovering a goodly number of interesting 
requirements beyond the design capability of our sresently tooled | 
encoder, our plan is to tackle onty those that can be accommodate 

by minor modification. He will continue to cataiogue the remaining 
incuiries tn heln nrovide nossible futura direction, 

sufficiently experienced sales engineer to understand LEM's problems 
and will nct let himself become frustrated by Frank's necessa-y but 
temporary rejections. 


Actual shipments to date since 1 July 1970 snould approach $3,500 and 
will show up on the next statement ending Gctober. These consist of 
several small orders from Westinghouse for brakes on the Mark 45 
torpedc totaling approximately $1,000 and one encoder system exceeding 
$2,000 to Kaiser rao Heath, Ohio for controiling the cut-off on 
a stab macnine. rh op eat of from 10-12 additional units wiii be 
required but it wil? be late August before we anticipate a repeat or 
Quantity order. 


{continucd} 


EXHIBIT 26 


| a Page 2 
‘ 4 Nov 70 


Westinghouse have been awarded the contract on the Mark 48 torpedo 
and we have quoted on several quantities up to 300 at $70 each. We 


can only guess “when” and for "what quantity" at this stage. See 
tabulation attached. 


We have actual orders in-house which will show as sales upon shipment. 


The U.S. Navy, Bremerton, Washington has ordered 98 brakes for the 
Mark 45 torpedo at $80 each or $7,480. 


Western Electric, Chicago has ordered a $1,500 encoder system that 
will be shipped this week. It controls the length of cable wound on 
a reel and we anticipate an additional order for two more before 

30 June 1971 or $3,000. A total of twelve is required. 


Butler Manufacturing Co., Kansas City.has ordered an encoder systen 
fer $1,043 which indexes and controls repeated lengths of material. 
Thi; is their Research Center for a number of plants. Between 12 
and 15 systems will be required but we do not anticipate repeat 
orders prior to 30 June. . 


$35 above is typical and shows sales and firm orders totaling 
13,525. 


The attached tabulation recaps the above material and includes only 


25% of actual quotations considered to be most likely prospects for 
the current fiscal year. 


The three columns under “Pilot Unit Sales" and "Unit Sales by 6/30/71" 
represent our "Pessimistic", "Probable" and"Optimistic" forecasts. We 
have used the "Probable" column in the second group. to arrive at 

dollar sales for fiscal 1970-1971. 


Just as it is with any forecast, some of the customers listed will 
fail us in part or totally, hut new prospects not yet contacted will 
fill the gap. 


W. B. Gibson 
eb 


4 
[The tabulation recaps above refer,ed to are not being reproduced herein] 
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To: Mr. W. 2B. Gibson 
ft? Mrs KC. DeLong 
Mr. R. ‘VY. Howell 


Subject: LIM INSTRUMENT CORPORATION 
RIF: R.G. DeLons's Memo 2-)6- 


As you wi)) recall J made this same proposa) to you and to Fra’: Love} 
one year ago, when Fran. Lowell felt he had no particuli:: 
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EXHIBIT 28 - Report {Introduced at page 393) 


TUTER-OFFICE COMMUNICA TION 


. WE&G 
TWIN DISC, INCORPORATED 
Racine, Wisconsin 


October 7, 1971 
| q 

| 

| 


TO: Mr. John H. Batten 


cc: Mr. W. B. Gibson.~ Mr. D. E. Beaton. 
Mr. R. T. Howell Mr. R. S. Gibbs 


SUBJECT : LEM DIVESTITURE STRATEGY 


Messrs. Gibson, Howell, Gibbs and Batten met on Wednesday, October 6 

to formulate a final recommendation on the proposed divestiture of 

LEH. Having reviewed the various alternatives (see the "Decision 

Tree" attached), it was conclu. d that the immediate civestiture of 

LEM would have a substantial adverse effect on 1972 Twin Sise earnings. I 
This would come at a time when there is a degree of uncertainty about 
protits from our normal operations in the coming year. Given this 
potentially adverse impact on our fiscal 72 earnings, it was the con- iF 
census of the meeting that Twin Disc should postpone the decision to 
divest itself of LEM until the end of this fiscal year. It is pro- 
posed that at that time another review be undertaken to see if our 

corporate earnings could absorb the losses incurred with the LEM ; 
divestiture. In the intergu, it is recommended that Twin Disc make if 
certain operating changes regarding its control of LEM. it is sug- 

gested that a system of management by objectives be instituted and 

that Frank Lowell be held to account for meeting objectives set down 

by the Board of Directors. It is further recommenied that the Board 

Of Directors undertake to document the managerial capabilities of LEM 

Management in general and Frank Lowell in particular. This would serve 

to build up evidence which could be used at a later date <hould it be 

necessary ty enter litigation in the disposal of LEM, 


ee 


DISCUSSION: 


It is our intention here to briefly review the alternative courses of 
action that are open to Twin Disc regarding the divestiture of LEM. 


In a letter to Rob Howell dated September 24 Lyurand, Ross Bros. & 
Montgomery reconiiends any disposition of LEM be handled as a sale of 
assets with a subsequent liquidation of LEM. as opposed to the sale of 
LEK stock. This approach would have the most advantages, tax benefits 
for Twin Disc. . ? 


(continued) 


@ 


LEM DIVESTITURE STRATEGY 609 Page 2 
ee Te ee ee 10/7/71 


WE&@ 


, Due to contractural requirements, Twin Disc nust give six months notice to 
i Lowel] and Everett before it can dispose of LEM or its assets. Rather than 
{. try to look for an outside customer, thereby creating a greater delay, it is 
envisioned that an offer would be made by Twin Disc to LEM to buy the assets. 
\Wwhile the initial offer wouid be to exchange LEM's assets for the 6,624 shares 
of Twin Disc stock that Lowell and Everett own. It is conceivable that the 
purchase price could go as low as $1. This offer could be made now or at some 
future date. ° 
4 
If the offer were made now, it would either be accepted by Lowell and Ev.rett 
or refused. If the offer were accepted at an assumed purchase price of $50,000 
in this instance, the affect on 1972 Twin Disc earnings would be a $94,000 loss. 
It is unlikely that Lowell and Everett would accept this type of an offer because 
| its acceptance would bring about the termination of the lucrative employment con- 
tracts. 


It is more likely thxt any Twin Disc offer to sel] LEM to Lowell and Everett would 

‘p be refused, in which case we would have tc confront the question of the employment 
contracts. At this point we would have t.ie choice of entering litigation or 

attempting to settle out of court. If we were to litigate, it was agreed that it 
would be to Twin Disc's benefit to take the initiative and enter a suit in Federe? 
Court in Milwaukee under Section 108) (5) of the Securities Act as well as try to 
obtain a Declaratory Judgment. In the former case we would have to prove that Lowell 
and Everett made misrepresentations about LEM, its customers and its future. To win 
a Declaratory Judg:ent we would have to prove that Lowell had not carried out his 
management duties diligently. If Twin Dise doesn't take the initiative to enter sui* 
it is almost certain that Lowell will take us to court in an attempt to get the high<:. 
poss ple judgment from us. 


To go the litigation route-would require from one and one-half years to three years 
in court at a cost of $10-$25,000. The affect on 1972 Twin Disc earnings would be 
a $67,500 loss, and more important we would lose control over the timing of the 


It is more probable that we would try to settle the employment contracts out of court, 
in which case the payment would be made immediately or over the four year duration of 
the contract. ffterwards the assets could be sold or junked. The four-year peyoff 
would cost us $131,000 in 1972 earnings, while the more likely immediate payoff couid 
cost us $205,000 in losses. 


i 
i 
€ major ‘oss assuciated with the employment contracts. . 


Consequently, in summary, if we were to make an offer to Lowell and Everett in the 
near future, we on the one hand face a prospect of incurring subs‘antial losses whict. 
would have to be charged against 1972 earnings, or on the other hand take on the long 
drawn out court fight, which conceivab.y could run as long the enploymeat contracts 
themselves, and at the same time lose control over when we may want to take the loss<s 
associated with the contract judgments. It is for these reasons that we recosmend 
against the disposition of LEM at the present time and further recomend that the 
question be raised again by next July in light of the business forecast for fiscal 1$7: 


Should you have any further questions regarding this vecommendation, \W.wiil be happy ic 


E { v 
[ {. A. , 


Michacl E. Batten 
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EXHIBIT 28 


WESG& 


Adivce TAK EFFECT ON 1972 TWIN DISC EARNINGS 
CALCULATIONS 


(1) $94,000 = $34,000 liquidation loss 
60,000 write off TDI books 


- WE&G . 
(2) $131,600 = $ 34,000 liquidation loss : 

30,000 writeoff TDI books 

37,500 loss on 1972 LEN operations 


(3) $205,000 = $145,000 liquidation & contract losses 
60,000 writeoff TDI books 


(4) $ 67,500 = $ 30,000 writeoff TDI books 
37,500 loss on 1972 LEM operations 


a 


j 
ex 
2 


. 


ee 
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R. T. Howell { +s 
Frank Lowel! 
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EXHIBIT 29 ~ © -morandum re LEM status report 
(Introduced paae 459) 


i. 13 


eM INSTRUMENT CORPORATION 


JU SAKRAM PREVE © PUK MING ADE NER VRKR PETIT + TRE Gtm 24 


May 20, 197! 


Mr. John H. Batten 
Mr. RB. T. Howell 
Mr. D. FEF. Beaton 
Mr. W. BKB. Gibson 


Subject: 1.EM Status Reoort 


Preliminary to our next board meeting on 2 June 1971, the following 
report is submitted for your.consideration. 


i. Sales 

Sates to date have not reached the level projected at this time last year. 
Many of our prospects at that time have simply slowed down their 
development programs and therefor have nostponed purchases. They 
du, however, in most cases remain good prospects. Some, such as 
Kaiser Aluminum, Western Flectric, Butler Manufacturing, Grotnes 
Mache, PAR Systems, Idaho Nuclear Corp. and farkley Dexter, 
have ordered encoder ‘display systems for evaluation and most 
certainly will repeat order as their programs bea begin moving 
faster. I:ven with customers, however, who had an ‘immediate’ 
need, it has been our experience that several months elapse between 
nee’ and receipt of an actual order. Filling the pipeline has 
consequently been slower than anticipated and has required repeated 
follow-up effort. 


2. Quotations 

In addition to the earlier, open quotes sufm referred to above, we have 
a considerable number of new ones with extremely good dollar value 
and potential for repeat business. Some among these are: 


IIT Research 100 encoders @ 498 each 
Lockformer Corp 1 E‘D system 3,430." 
Bourne ‘CAI 250 clutches @i03 " 
Lockheed M & S 5 E/D systems @4,000 " 
Datron Systems 40 E/D systems @ 995 "' 
Litton Precision 969 clutches @a7ys6t=" 
Verson Allsteel 2 E/D systema (a1,400 " 
Scientific Atlanta 5 encoders «& 890 " 
1. W. Nash Co. 1 E‘D system @i,259 " 
Cincinnati, Inc. 10 to 99 encoders @ 825 " 


.-. continued. . 
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To Mr. John H. Batten 
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EXHIBIT 29 


8 J/| mernumanr conmonariow 


Mr. R. T. Howell 
Mr. D FE. Beaton 
Mr. W. B. Gibson 


Drillmation, Inc. 4 E/D eystems @1,850 each 
Gilbarco 100 encoders @ 450 " 
Grumman 3 E/D systems @1,900 " 
Amer. Red Cross 109 E/D systems @1,250 " 


All are quoted at competitive prices w':*) substantial profit margin and 
I have high hopes for most of them. 


3. Advertising and Publicity 

We have been continuing our advertising and publicity program with 
committments for space ads through * cstcer 1971. Two additional 
product releases were recently issucd and there, together with our 
series of ads, have resulted in approx. aately 3,000 requests for 
catalogs. So far this year, we have cummitted and spent about 
$10,000 for advertising and publicit: . 


4. Financial Results 
Financials as at April 30, 197l are attached. I regret being late again, 


but we still have not found a replacement for Jimi Costello who is 
very busy these days. 


Sincerely, 


SHEET wO 


2 


DATE 20 May 1971 
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INSTRUMENT CORPORATION 


20 SARAH DRIVE + FARMINGDALE ,.NEW YORK 11735 + TEL: 516 293-7240 


onmrpnmateoao 


15 November 1971 
- TO THE BOARD OF DIRECTORS: 


. John H. Batten 

- Donald E. Beaton 
. Wilton B. Gibson 
. Robert T. Howell 
. Rovert A. Everett 


SUBJECT: Report of Recent Activities 


Annual Plan - 

As requested by Mr. Gibson, I am preparing a general operating plar. for 
the remainder of the current fiscal year and should have it completed 
within the next 10 days. 


Sales and Orders 

Total sales for the month of October were $1, 059.00 bringing the total for 

4 months to $11, 339.99. While the total is well below our break-even of 
$32,000.90 for 4 months. it is well above last year’ s 4 month total of 
$5,891.00. Several orders now on the books will be shipped during November 
and we should come closer to projected break-even. 


New Customers 

New custo ers for enccders and displays are U.S, Navy, Bendix, Sandia 
Corp., and General Electric. Of these we have good prospects for repeats 
from Navy and Gandia within the next 90 days. 


Sales Reps 


Advertising fer reps has resulted in a number of possibilities which are 
now being followed up with interviews. To make our line more attractive, 
we are planning to offer a controlled draw against commission arrangement 
as discussed during our last B/D meeting. 


Advertising 


A new |/3 page ad has been designed and orders have been placed for this 
to run through June 1972 in accordance with previously approved budgeting. 


. continued 
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imconsuaateo SHEET NO. 2 
-HE BOARD OF DIRECTORS PATE 15 Nov. 1971 


BYOB OAR YT OF Tate © 


~« Projects Status 

rk on the new low-cost flat encoder has been temporarily put aside 

ng to pressure of current orders. This project is about 50% completed 
will be resumed as schedu allows. 


athly Financials 
Do I Bee aie 
xtements as at 30 October 197! are enclosed. 


Sincerely, 
7 
5 | 
F. Lowell 
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EXHIBIT 30 - Handwritten Letter re Claim for Unemployment Insurance 
(Introduced Page 464) 
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DEF'S EXHIBIy C = Financial Statements (introduced page 140) 


LEM INSTRUMENT COKPORATION 
BALANCE SHEET, June 30, 1969 


(Unaudited) 
ASSETS 
Current assets: 

Cash ; $ 5,747.44 
Accounts receivable, trade . 4h9.68 

Receivable from parent, income 
tax credit (Ncte A} 32,271.17 
Inventory (Note B) 23,461.46 
Prepaid insurance and deposits 1,555.00 
| Total current assets 63,484.75 


Equipment, at cost 
Less accumulated depreciation 


Deferred research and deve*opment 


expenses, less amortization (Note Cc) 7,819.03 
$89,559.34 
LIABILITIES 
Current liabilities: 
Accounts payable $ 1,271.87 
Accrued liabilities 2,982.90 
Total current liabilities 4,254.77 
e Notes payable to parent 75,000.00 
CAPITAL 
Capital Stock, common, 200 shares 
authorized, 18 snares issued $75,120.00 
Paid-in surplus 21,641.50 
Deficit (86,456.93) | 
\Total capital 10,304 .57 
$89,559 .34 


$22,125.63 
3,870.07 18,255.56 


The notcs to the financial statemcnts are 
an integral part of thi- elatement, 


———— 
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LEM INSTRUMENT COPP ORATION 
. STATEMENT OF LOSS 
for tne year ended June 30, 1969 


(Unaudited) 
Net sales $23,278.50 
Cos: of goods sold 23,953.69 
(675.19) 
Operating expenses: . 
Salaries and fringe benefits, 
less overhead applied to 
inventory sa Pd 
Rent and occupancy . 3837 «6 
Utilities 1,443. a 
Amortization of deferred charges 1,303.17 
Fectory supplies ac 10.01 
Depreciation 2,930.15 
Insuranc2 ; 1,425.00 
Taxes ° 
Cther administrative expenses 41.36 
Advertising 2,881.30 
Travel 2,835.78 
Shippin~ eypense 122.33 52,045.26 
(52,720.45) 
Interest expense fees 3,700.49 
Net loss bef» federal 
income tax credit (56,420.94) 
Federal income tn~. credit (Note A) A 32,271.17 
Net loss ($24,249.77) 


The notes to financial statements are 
an integral part of this statement. 
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LEM INSTRUMENT CO?PORATION 
STATEMENT OF (DEFICIT) 
for the year ended June 30, 1969 


Balance, June 30, 1968, as 
previously reported ($66,349.16) 


Adjustments to the deficit to 
record inventory and tooling 
on hand at June 30, 1968, 
which was previously written 


off ' & 042.00 


‘Balance, June 30, 1968, 
as restated : 


(62,307.16) 


Add net loss for the year 
ended June 30, 1969 ° (24,149.77) 


Balance, June 30, 1969 


($86,456.93) 


.The notes to financial statements are 
an integral part of this statement. 
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LEM INSTRUMENT CORPORATION 
NOTES TO PINANCIAL STATEMENTS 


Twin Disc, Incorporated, which is the parent company of 
LEM Instrument Corporation, will file a consolidated fed- 
€ral income tax return with its domestic subsidiaries for 


‘ the year ended June 30, 1969. Consolidated federal income 


taxes will be +educed by the tax loss and *nvest~ tnt 
credit applicable to LEM Instrument Corporation. This 
amount of $32,271.17 has been shown as a receivable on 
the balance sheet and a federal income tax credit on the 
statement of loss of LEM Instrument Corporation, 


Inventory is valued at the lower of cost (first-in, first- 
out) or market. A large portion of the inventory relates 
to new products which have not been sold or produced in 
large quantities, Asa result, this inventory is stated 
at approximately 90 percent of expected selling price and 
is based on management's Judgment. Costs in excess of 


_this carrying value have been charged against income. 


The compan, is deferring costs that have been incurred in 
the development of a new product. These costs will be 
amortized on a straight-line basis so as to be completely 
amortized by June 30, 1975. The amount of such unamor- 
tized costs at June 30, 1969, was $7,819.03. 
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"> EXHIBIT G Memo Report of Recent Activities 


Dated vonuaty US, 1972 (Introduced Pe 143) 
sehieeig ay , : é 
re tee 
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15 January 1972 
TO THE BCARD CF DIRECTCRS: 


Mr. John Ii. Batten 

Mr. Donal! £. Beaten 
Mr. Wilton B. Cibson 
Mr. FPobert fT. Howell 
Mr. Robert A. Everett 


4 
SUBJECT: Pevort of Recent Activities 


Crerating Plan 

ee 

An operating vlan for the 8 months tc end 39 June i972 was cresared 

and submitted to the Moard of Directers on 6 December 1971. This 

repert is and subsequent ones will be keved to the lan and any | 
comparisons with projections reter tu those outlined in the plan. 


Sales and Crders 


ent. — ~~ ous ~ m-th 


favorably with the -rojecte-] sales ficure of $5,999.99. Total sales 
for 46 months were $20,178.27 showing some imvurovement over 
last car's 6 month total of $14, 774.15. Steit hevrttte, but getting 
better. Se al orders on the books at tne ena o: vecember, are 
scheduled {& shicment in January. 


a ee @=e 21" an oe se 
- 


ee ee ee ee esheets Soest we 


New customers for encoders are C.O. Porter, a woodworking 
machinery manufacturer and a research section of the National 
Institutes of liealth. 


New Customers 


Sales Reps 
Recruitrnent of sales representatives is behind projections, but is 


underway and is stiil my highest priority task except for filling 
orders and quoting. 


Advertising| ; 
Our new ad has azspeared in EDN’EEE, an electronica magazine, - 
and will continue to run in various other magazines through June, 1972. 


meiner 


DEF'S EXHIBIT G ; 
Ee fmereus ede rg '  gMEET NO 2 


“ 4eee (8ewerstatee 


‘o = cin BOARD OF DIRECTORS ry DATE 15 Jan 1972 


New Projects Status 


No additional work was done on new projects during December. 


Monthly Financials 
‘Financial statements as at 31 December 197! are attached. Items of 
particular note are Interest Exnense and R&D Exxvense which together 
account for better than half the net loss for 6 months. All other 
expenses are running about normal. 


Sincerely, 


Sole 


F. Lowell 
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IMSTRUMENT CORPOFATICR 


6 - > . ‘ 


June if, 1969 


Toe: Kir Jehu fs atten 
Mr. Kk 3 ‘shwell 
Mr. ¥ Gibsen 
cee  ! Yeaton 


Sulievt be riot activities for the menth of Mav Pahe , 
The telewing sre consitered to have svecial interest. 


4 Sales 

3) There were no new or’ers boo «! luring Mav. This has teen 
particular! fos. cinting since @ auriher of yreviously quete { tobs 
were e -ecte Cutstantins quctes to Mendis, Westinghouse, lIte-, 
an? teach: are stillo vn, but have not vet been release’. 

b) in see. in: out direct gover: ent contract work, the question 
of I.EM'« status as a small business has arisen. Since the definitien 
of “andl Tusiece Ae ents in Vast sen relationshir with + parent 
cummans, our status is semewhat vacue. However, I have aone ahead 
and have Dil the V\rmy ena corcvenrercent scmecitically set asite for small 
business in? will resolve our status if we shoul-i srove te be the low 
bi-l‘ler. 


> New Preliuet Develonment 

\ tieclesvre of invention deserpbiag tiie new encoder has been sent 
te lieoer ¢ Nilles with a request cor tatent searcn. Meanwhile. we 
are: receeds ov with the fabrication of a 1°, 699 count unit an? an 
ase: crsted fisvlas. Teure hoe this idea is original, as we believe, 
Since the evfornvince of the  rototy « makes us very oy -tirnistic 


about the salabalits of such devices 


3. limaneial Statements 


ab trrance nents have beer made for aulit of our records by Lybrand. 


Ross Mires b Stontpums rv on baye 6 anh V7 
1) Kinane: sla as at May 3f, i690 are «te iched. 


- 


Ba eo ee 


F Lowell 


AAS] ha a en eR 
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DEF*S EXHIBIT H 


LEM INSTRUMENT CORPORATION 
BALANCE SIIEET AS AT 
May 31, 1969 


Assets: 
Cash $ 
Accounts receivable 
Inventories 
Prepaid expenses 
Current assets 


Fixed asseis 


14,034. 
1,126. 
28,712. 
178. 


21,043. 


Less: Accumulated depreciation 3,106.50 


Liabilities and-Shareholder's Deficiency 

Accounts payable 

Accrued liabilities 

Accrued interest 
Current liabilities 

Long-term debt 

Common stock 

Paid-in surplus 


$1,193.68 
2,490.07 


___ 664.06 


75,120.00 
21,671.50 


Deficit (114,150.95) 


Shareholder's deficiency 


INCOME STATEMENT 
ELEVEN MONTHS ENDED 
May 31, 1969 
Sales 
Cost of Sales 
Gross Margin 
Operating expenses: 
Salaries & benefits 
Travel 
Rent & occupancy 
Utilities 
Selling & advertising 
Depreciation 
Administration 
Factory 
Insurance 
Shipping 
Taxes 
Interest 
Net Loss 


Current Mo. 


$ 30.00 


30.00 


8,711.73 
612.67 
275.00 

38.95 
90.12 
248.55 
49.64 
74.18 
124.00 


332.03 
$10,526.87 


$44,050.93 


17, 37.43 


563,938.36 


$ 4,347.81 
75,000.00 


(17,359.45) 
$6) 98H 6 


Eleven Mo- 


$22,930. 


50 


19,372.33 


ae 


3,558. 


32,892. 
2,560. 
2,940. 
1,234. 
2,738. 
2,236. 


17 


27 
68 
44 
03 
36 
28 
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r ‘ Sater: s Cire Heda cdi} metus, penal ae 


a a ae . 40 * we % 


Vid Te ae Ts oh et ORL eae, Ie 
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September 10, 31969 


ate. J. tf Balten 

hr, Po Pewell 
rare i. Gilson 
My. Ts =. Reaten 


SVVieet: Peo rtaf “ecent activili. « threven Ausnst 19649, 
Sader vrse! {e848 

The esies ojeture continues ta be di: Appointing. Ouportunities to 
Cuete are nei torthee ning at S-tre -Clory Pate even tnoven sur 
atverticins and cublicitv are cenernteny Ippee mumbers of catalog 
requesrts. Soren, dmvist cole the problem of findinsy qualilied 
falec reos. 2 am convinces that this is the only practical way to 
sul liciently xtend mv own berconal sales eiforts. Lam preeently 
consiverine revs for the Chio, indiana, hentucty area and revlace- 
ments terile NOY, MN I. areal In addition, Pill Gibson has 


LUKE Ret A TING riyly tes tae theese Iecic, Missssri aTca. 


2. Croes Sales & Fneoineering Co. 

Aas vart of my provrain to find sales in the textile marset, 
recently scest seine time with Harvey Forrest of Cross Sales. He 
very “indls orrancved meetines with several senior encncermyeg 
treacle at Solevts Co. in Pern N.C, and at Sieo-l oweli in 
Clesseae, £20 2 There 2 comramnes are the lareest textile machinery 
maativeture ss inthe south, Liese was consicerabdle intereet in 
CUP Verne sf magnet clutches and braces as tensionin: devices. 
Ido feel, however, thit it wi require additional contacts to generat: 
haniness 

Duariny the same trit, Te wdled on ceveral reocle at [Ti.f in Rale 
NLC... This facility only manncoctures mput output terminals and 
theretore is not a sae pres ect. 


3. Customer Contacts 
Recent coutacts have been rruace it Hamilton Standard Div. of 


yey 


Daited Aircraft in Wine :or Loess, Conn. » BCR in Davtas, hio, 
Xerox in Webster, N Y., Telety:« Corn. in Stoxie, Wl. and Rell 
Labs in Viiuooany, MoI. Hach of toese cusiomers has been quote) 


on prefolves quentities for future procrama. 


es» Continued... 


saaas Liat ihaniedilieaamhias ane OTA RTS Oat PREIS TL SPT ar Sa i a aay oie 
- ‘ ale — : , ‘ 
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H. Ratten mane 90 Sen OF 
T. liaowell 
*) Gibson 
BE. Vieaton 


4 Encoder Development Proiect 
We have now finalized the desien of our encoder-display system 
and are writing the technical catalog necessary for the new product 
release and advertising »rogram we plan to follew. 
‘he patent application bas been compieted and should be tiled within 
the next 2 weeks. As Lunelerstind the attorney, we will then be free 
to proceed with public announcements and demonstrations. Therefore, | oe 
Iwill try to arranve withwiill Gibson to visit Farle Johnson of — Cel fee “a , 


ae 
Giddings & Lewis and G4 Me Farranof Gisholt shortly thereaiter. Y si 
1% ac. (eeepc “7 ch. ceques) 
5. Financial Statements 
Financials as at Auzust 3), 1949 will follow carly next week as soon as vw: 
them from Jim Costello who is back at work, but not yet fully recovered. 


F, Lowell 


” 
SESS oe Th eee * 2 
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LEN INSTRUMENT CORVPORATICGN 


BALANCE SiUEET AS AT AUGUST 3!, 1969 


Seriya 
“teh is/t:an! i $13,997. 16 


Fett: cash 23.16 
Aceon 4: reeeivabie ~ ‘1,025.99 
iteeevivable from varent > 32.27 3a. 37 
inventories ; : 29, 2.97 
i’re vaid iasur' nee - 3-42.00 


Total current assets $ 7€, 5631. 46 


Tila ansets S32, 125. °3 
’ eccumutate i denreciation 4,373.33 
ars eee gone i7, 732. 32 
Ya erred research ani Cevelonment Te 2 or one 
per 
38) SEE SS ABS SARS MOLVER S Ciaetre Y: 

Acecmota : asada $ !, S22. &4 
Peer? 29) vbiitiss f 2, 333. 23 
“certo! interest oavanie 36:3. -$1 

‘} t*) current liabilities $ 4,73°.%3 
Lens. ter:n debt 7,569.90 
Cammon «teek 87, 620: 00 
ruideinm ¢urolus ; 21, 443. 50 
ideticit ( 92, 232. 37 ) 

Shaurehe lder's equity Ses, 


INCOME STATEMENT 
TWO MONTHS ENDED AUGUST 31, 196° 


ineont & occurancy 275.00 Pe 
Viilities 99. 27 2. 
Selling & advertisiny - 5 
Dewreciation 26 1, 63 5 


Dietribution: FL; RAE; TWN (4); 


a ravel $ 377.68 Cider, 


Mo. of Au. “2420 Nieves, 
C- sratine es enses: 
Faluries é& benefits - $i, 405, #9 


Ad:ainistrative 60.35 2h, 4 
Factory 73. 21 EP SPA 
Insurance 163.29 257,23" 
Research 1746, 26 PERE GRR Gs E 

Total overating expenses 1, 499, 69 4,463.) 
Interest ecense : 465.00 _ 63, 23 

Tet loss $1,964.69 $5, 83 i. 24 
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MINUTES OF A MEETING OF THE ROARD OF DIRECTORS 
OF LEM INSTRUMENT.CORP. 


A mecting of the Board of Directors was held at the Pickwick Motor Inn, 
Woudbury, N. Y. on the Ist day of October, 1969. 


The meeting was duly called to order by the Chi:irman. 


T..e Secretary called the roll of the Directors and reported that all 


were prceeent. 


The Secretary then read the minutes of the meeting of the Board 
which had been held on the 22nd day of July, 1969. . 


Upon motions duly made, seconded and carried, it was 


RESOLVED THAT the aforesaid minttes are approved as read; and it 


was further ae 

RESOLVED THAT the fin. cial statements for the year ended the 3Cth 
of June, 1969 15 revorted Fs Lybrand, Rose Bros. & Mentgomery are 
hereby incorporated as part of the aforesaid minutes; and it was further 


RESOLVED THAT the next meeting of the Board of Directors shall be 
held on the 12th day of December, 1969 at 1323 Recine Street, Racine, 


Wieconsin at 9:00 , ae | oe 


The President then revorted to the Board on the financial results of 

the bucinees of the Cornoration for the firrt two months of the current 

fiscal year and also dereribed the progress male on the encoder 

development project cinco the previous meeting of the Board. The 

resultc and progress were found gatisfactory to the Moard. E 


There being no further business before the mecting, upon a motion 
duly made, seconded and carried, the meeting wee adjourned. 


Dated: Ist day of October, 1969. 


Fad 
KEES Bea =F 
ee 


Secretary 


ee ee 
Chairman 
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Fa INST RLM ee 


LH MO COBPOVE + § GUM 1 HS YOR Vreh wm 05 °3S ~ 


November 17, 1969 


To: -Mr. J H. Batten 
Mr. R. T. Howell 
Mr. WB. Gibson 
Mr. DY F  Reaton 


Subject’ Kenort of recent activities through Cotober 196° 


1. Sales & Quotations 

While the sales picture continues to be unsatisfactory, requests 
for guotation are develorving. Perhaps the drought i. over” 

4 new order has been received from Bendix for brakes to be 
used in a new aircraft actuator. IEM is listed on the Pendix 
drawing as sole source and all we need now is for Bendix tc 
beat out their competition for a production run. 

Vavious clutch and brake requirements have been quoted to 
Raytheon. itek, Great Lakes Research Coryv., and Westinghouse. 
G, E. was quoted on a special encoder (not our new type). 


2. Encoder-Display Project 

Sales samples of the encoder-displ.uy system have been built 
and are currently under test at LEM. The performance exceeds 
our exvectations and should really attract attention trom encoder 
users. 

The sales brochure has been written and printed in preparation 
for an advertising and publicity program now beine set un. We are 


now ready to make our announcements and louk furward to the 
“robleins of filling orders. 


2. Financial Statements 


Financials as at October 3!, 196° will follow when received. Jim 
Custello promises them for the end of this week. 


F_ Lowell 


wu Ay 
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Extracts from DEF. EXH. K - Employment Contract 


EMPLOYMENT CONTRACT 


/ 
’ 
ee 


Agreement made this day of 


1968 by and between LEM INSTRUMENT CORPORATION (hereinafter 


called "LEM"), a New York corporation, and “OBERT EVERETT 
(hereinafter called “Everett") of Merrick, New York, 

WHEREAS, all of the capital stock of LEM is being 
acquired by TWIN DISC, INCORPORATED (hereinafter called 
"TWIN DISC"), a Wisconsin corporation, pursuant to a Stocx 
Acquisition Agreement between TWIN DISC, Frank Loweil anv’ 
Everett, and, which will result in LEM operating as the 
wholly owned subsidiary of TWIN DISC, and 

WHEREAS, Everett has served as Vice-President of 
LEM, and LEM desires that his services continue to be available 
to LEM, 

NOW, THEREFORE, in consideration of the mutual 
covenents, conditions and agreements herein, it is agreed 
as follows: 

1. Everett is herewith employed by LEM as Vice- 
President of the Company for the term of seven (7) years 
beginning as of the date of this agreement, as long as he 
shall faithfully and diligently perform the duties of his 
employment and shall engage in no activities which are 


detrimental to the business interests of LEM or TWIN DISC. 
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EVERETT agrees to devote his full time and his best efforts 
in the furtherance and interests of LEM. It is als» anti- 
cipated that Everett will be elected as Director of the 
Corporation without additional compensation. Full time 

as used herein shall mean that time customarily devote” 

as Vice-President and Director, by other such executives 

with comparable education, training and experience who 

are employed by comparable firms:. 

2. LEM agrees to compensate c.verett for his 
services hereunder on the following bases: , 

a. An annual salary of $20,000.00 payable in 
equal semi-monthly installments commencing April 18, 

1968 with cos* of living adjustments in the same manner 

as said cost of living adjustments are accorded to employes 
by iWIl. DISC. Said salary includes a beginning base salary 
plus the applicable cost of scutes adjustment. 

b. Annexed hereto as Schedule A is a forecast cf 
sales and profits of LEM for the s« ven (7) year term of 
this contract. If the after-tax performance of LEM shall 
exceed the forecasted figures at the end of the third 
and fifth years of this agreement, the basic sa..ary for 
each ensuing year otherwise provided under paragraph a. 


above, shall be proportionately increased, provided, however, 


oe 


| 


636 
DEF. EXH. K 
th-* no such increase shall result in the basic salary 
exceeding that of the average base salary for the top three 
chief engineers, : 1 TA Re A ii eee oe 

c. aAmnual bonuses determined by the Board of 
Directors of LEM out of after-tax profits in excess of 
twelve percent (12%) of LEM capital plus accumulated 
earnings without reduction for accumulated losses shall 
also be paid, pr ‘'jed that such bonus shall not exceed 
twenty percent (20%) of-annual salary for the applicable 
period. 

3. Everett acknowledges that as between Everett 
and LEM, LEM is the owner of and has the unencumbered right 
to use the ideas, designs, techniques and know-how presently 
used y it and developed by Everett for use in the production, 
sale, use or distribution of its products. Any invention, 
improvements or development made or originated by Everett 
at any time during the life of this agreement, and in any 
way relating to the matters aforesaid or to the manufacture 
or use of the company's products, shall be and remain the 
property of LEM and, if deemed appropriate to its protection 
by LEM, Svaxats shall execute such documents of assignment 
thereof as LEM may request without any provision for royalty 


or other payment of any kind. Purther, Everett will, at 


a2 
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August 28, 1972 


Mr. Frank Lowell, President 


LEM Instrument Corporation ‘ 
20 Sarah Drive 


Farmingdale, New York 11735. 


Dear Frank: 


Your action in dismissing Bob Everett without either advising or consulting 
with the Soard of Directors of LEM, W. B. Gibson, Chairman of the Board, 
or any representative of Twin Disc, sole shareholder of 


LEM, does require 
explanation. 


Please submit to me, as President of the sole shareholder of LEM, a 
and detailed report of the circumstances 
Mr. Everett which 
you. 


complete 
» stating every act or occasion by 
» in your opinion, supports or justifies the action taken by 


In this connection, I perhaps need not remind you that Mr. Everett! 


ment contract, the terms of which are known to you 
Disc. 


s employ- 
, is guaranteed by Twin 


I want to have your reply by September 8th. 


Please advise also why you left on vacation, 
after dis nissing Mr. Everett 
apparent leadership. 


as I understand you did, immediately 
» leaving the company's affairs without any 


Sincerely, 


TWIN DISC, INCORPORATED 


Qe 
John - Batten 
JHB:AT President 
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INSTRUMENT CORPORATION 


20 SARAH DRIVE « FARMINGDALE, NEW YORK 11735 TEL: S16 293-7240 


31 August 1972 


Mr. John H. Batten, President 
Twin Disc, Incorporated 

1328 Racine Street 

Racine, Wisconsin 53403 


Dear John: 

In reply to your letter of 28 August 1972 regarding my dismissal of 

Bob Everett on 1] August 1972, I wish first to state that I fully realized 
the seriousness of this action as well as the prerogatives of the LEM 
Board of Directors, the authority of Mr. Gibson as Chairman of the 
Board and the interests of Twin Disc as sole shareholder of LEM. 
However, I also had in mind my responsibility to act as President of 
LEM and to do whatever is proper and necessary to safeguard our 

joint efforts to make LEM a successful business venture. Apart from 
my own pecuniary interest in such suécess, I understand that this 
responsibility conveys to me the full authority of the Board of Directors 
and of the sole shareholder to hire and dismiss employees as * helieve 
would best serve our mutual concern. For this reason and owing to 

the emotion charged situation at the time, I did not think it necessary 
to consult the board members. I simply decided to solve a problem 
that has deeply troubled me for over a year and I dismissed Bob. After 
determining that our current work would proceed smoothly and after 
carefully instructing our engineer on how to handle any company affairs 
which might require immediate responses, I still cancelled mv vacation 
plans. Instead, I remained at home maintaining telephone contact with 
our engincer cn 14 August 1972 and 15 August. 1972 and devoted the time 
to planning the further actions that would be best fer all concerned. I 
did, of course, intend to advise the LEM Board and was about to do so 
when Bill Gibson contacted me on 15 August. Since he told meat that time 
that he and all.the ‘other members of the Board were aware of my action 
and further, that he had authorized Bob to return to work, I decided to 
postpone any further action until I could feel certain that calm reason 
would prevail over emotion. 


It is not easy to lose a friend and a partner, so it pains me to recall the 
acts or occasions that led to my dismissing Bob, but I agree that explan- 


ation is in order. 


e « » continued 
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' % Mr. John H. Batten - DATE 31 August 1972 


For over a year now, Bob has never put in a Saturday nor has he stayed 
past 4:30 P.M. regardless oi the urgency of our workload. On the contrary, 
he has frequently left earlier than 4:30 without word and has been absent 
complete days without calling me or offering explanation upon his return. 
He has repeatedly retused to follow my direction saying that he will not 
permit me to question his expertise. He has incited other employees 

and very likely is responsible for m, _ ifficulties with Joe Samuel and Joe's 
gucces or. Bob has been publicly disrespectful and surly, loudly stating 
that I have no authority over him. Despite my constant efforts to stimulate 
him, he has deliberately refused to learn any electronics and remains 
essentially ignorant of our technology. The quality of his work as an 
assembler has declined and has led to customer complaints which he reacts 
to by blaming our designs or the customers’ ineptness. Though his failure 
to keep track of our inventory results in parts shortages at critical times, 
he does not expedite co>rective action as I request. He has been unwilling 
or unable to handle the simplest of teleohone inquiries from customers. 

In summary, Bob has not developed as a manager capable of sharing the 
load sufficiently to allow me more time for planning and selling, but he has 
instead, lost those very qualities of pride in work, diligence, loyalty, 
willingness to learn and attention to details which made him a desirable 
associate during our earlier years together. 


With the above in mind, I believe you can readily understand my reaction 
when Bob returned from his vacation on 7 August 1972 and again without a 
word of explanation, left by mid-afternoon on two days and lounged away 

a third day despite my urging that we try to complete certain tasks before 
Ileft for two weeks. On Friday morning, after waiting all week for him 
to package some catalog materials to be sent to our new reps, I asked Bob 
to get this done at once and received the reply "I don't mind helping you 
out, but if you don't iike my way, do it yourself’’. When I pointed out that 
he had had all week to do this and other things which had gone undone as 
well, he responded with a torrent of abuse and invective. Unable to quell 
his unreasonable behaviour and my own rising irritation, I felt it time to 
¢all a halt and wrote a short note informing Bob of his dismissal for failure 
to perform his duties in a satisfactory manner. The immediate result was 
that he did not do as I requested and again left work oarly. 


In retrospect, I believe I took the correct action at the time and that my 
next correct action would be to hire an experienced person te do the job 
I have expected of Bob. I have advertised in a local paper to determine 
the availability of qualified people and anticipate no difficulty in locating 
6omeone. However, since Bill Gibson has authorized Bob Everett to 
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@weer tOr1eee OF Farm Sse. sacoecesatsee 


ar se Mr. John H. Batten . : (DATE 31 August 1972 


yeturn to work and we must consider the contractual obligations of LEM 
and Twin Disc, I will await further discussion before employing anvone. 


Please be assured, John, that althouch this turn of events disturbs me 
greatly, I never have and never would leave the cornpany's affairs without 
any leadership. I have put a great part of myself into LEM and am 
determined more than ever that this shall not have been wasted. 


Sincerely, 


t S 
+ me 


F. Lowell 
President 


LEM Instrument Corporation 


FL:wo 


ce: Mr. W. B. Gibson 
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D. Financial Plan 


1. Projected Sales & Profit for 8 Months & 12 Months endine 30 June 1°72 


Next 8 Mos. All 12 Mos. 
Sales $ 121, 300 $ 132, 690 


Operating Exnenses 
Next 8 Mos. All 12 Mos. 


‘¢ Salaries & Wages 56,900 85, 009 | 
Overhead 27, 900 49,909 
Matcrials 16,909 | 21,000 
99,000 146, 900 
Profit ( Loss ) from Operations _ 22, 390 


é. Monthly Sales- Actual & Prciected 


* ' Actual Projected | er Rr 


July 1971 1,509 


Aug 7,190 

Sent 1, 799 

Oct 1, 990 J}, 300 
Nov 3,590. + -..~-. .. .. 4, fos 
Nec 5,909 - ives? 
Jan 1972 6, 990 266° 
Feb li, 900 F 37, 66° 
Mar 1, 299 53, 6¢° 
Avr 21,999 Per 
May BEE Oe ee ay ¥ ba oe 
Juan sale wk G9 ee Io; ee - 
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INSTRUMENT CORPORATION 


20 SARAH DRIVE + FARMINGDALE, NEW. YORK 11735 + TEL: $16 293.7240 
ry e 


June 18, 1969 


Mr. Richard P. McGuire 

Massachusetts Mutual Life Insurance Company 
F.O. Box 337 

Racine, Wisconsin 53401 


Dear Dick: 
We have carefully reviewed our benefits program here at 
LEM and I am sorry to inform you that we have decided not 


to proceed with life insurance coverage at this time. 


Your efforts are greatly appreciated and hopefully, we will 
be contacting you in the near future to ask you to proceed. 


Sincerely, 


LEM Instrument Corporation 


sO 


F. Lowell 
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CABLE ADORESS “Twinco” RACINE, WISCONSIN £3403, U.S. A. 


May 27, 1970 


Mr. Frank Lowell 

LEM Instrument Corporation 
20 Sarah Drive 
Farmingdale, New York 1,735 


Dear Frank: 

I appreciate your note of May 2lst. I have high hopes for 
your shaft encoder and trust you will now give it both barrels 
in the commercial markets. 

Frank, I shall be truthful and tell you that it was not easy 

to get your financial support through our Board o/ Directors. 
We came the closest to having a "nay" vote in my experience, 
but only from one member of the Board. 


This means we must show results in fiscal 1971. 


Sincerely, 


m kev 


ste H. Batten 


i 
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Sept. 3,1972 


Mr. Wilton B. Gibson 
Twin Disc Incorporated 
1328 Racine St. 

Racine Wisc. 53403 


Dear Bill: 


~~ 


Just Another chavter to keep you informed on the happenings at LEY, 
as you have requested. 


Lowell returned to work Monday and chose to ignore my presence all week. 


However, when he returned from lunch on Friday, he asked to seo me in his 
office. 


When I entered his office he becane very abusive end said” You are a thief . 
end a cheat. You removed the typewriter ribbon from the machine end read 


it. I wrote a confidential letter to John Batten and I want the ribbon 
returned! 


I told4 Lowel? thet z nad: boon typing purchase orders, the riddon jamed 
(as it has done many times before) and I fixed it. I did not reed the ribbon, 


I threw the old ribbon in the garbage and if he wanted it he could get it. 
He did Not. 


I removed the tape fron the earbdage (which Bill and {»nold witnessed), took 
it into Frank's offico and put it on his desk. He ayain became Loud and 
abusive and told me to take the tape and get out of his office or he would 
ee" me out bodily or call the police???2%? : i 


After a few more unpleasant verbal exchanges, I told Frenk if this tepe was 
80 important I wes going to Sive it to John Patten myself, :. I removed the tape 
from his iesk and left the office. I have the tape in my possession now. 


Well Bill, on Fridsy I was furious,however, now on Sunday morning as I sit hace 
end am writing this to you, I cen find the humor in thie thing. Evidently 
Lowell's accusations would indicate that he has been wasting his time for 

four years reading typewriter ribbons, 


I close now and losk foward to seeing you in the near future. 


Sincerely, 
LES Instriment Corp. 


A dell 


Robert A. Everutt 
Vice President 
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.@ LEM INSTRUMENT CORPORATION 
PARI 'NGDALE, NEW YORK 


OPERATIONS PLAN 
: FOR THE 
GROWTH OF LEM INSTRUMENT CORPORATION 


I PURPOSE 


With the infusion of additional resources, the accelerated 
development of LEM can now be programmed. It is the purpose 
of this report to outline the means by which growth can be 
accomplished over the next 12 months and to delineate an 
operations plan for achieving objectives during this period. 


OBJECTIVES 


Though the operations plar. that follows covers only a 
relatively short period ahead, the development of LEM, 
during this short period of 12 months, is projected with a 
view towards certain long-term goals. bearing this in mind, 
the actions to be taken are predicated on the following 
objectives: 


1. The development of a total in-house manufacturing 
capability (except for highly specialized surface 
finishing, heat treatment and the like). 


The expansion of LEM’s staff as necessary for the 
realization of goals. 


The development of an organization of commission 
sales representatives to cover the entire continent. 


The expansion of the product line by internal 
development ana/or acquisition of compatible 
control devices. 


Achievement of a stable, recognized positin as 
a manufacturer of precision clutches, brakes, 
and other control devices. 


Achievement of $300,000 sales during the next 
fiscal year with pre-tax profits of $50,000. 


The undertaking of ‘‘joint ventures’’ in the 
controls field with other segments of the Twin 
Disc organization. 


ee VI MARKETING PLAN 


l. Direct Sales 


a. Call on previous customers and those previously 
quoted who are known to be good prospects. 


b. 
So 
2. Sales 
a. 


b. 
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Make other direct calls as reyuired. 


Whenever possible, direct calls are to be dove- 
tailed with visits to sales representatives. 


Representatives 
Continue to advertise for suitable representatives. 


Respond to ‘‘lines wanted’’ ads. 


Concentrate on the following territcri:s: 
California, New England, Florida, Texas, Missouri. 


Sign up representatives for entire U.S.A. and Canada. 


Establish schedule for regular field visits with 
representatives. 


3. Space Advertising 


b. 


Ce 


Set up budget of $3,000 for space ads. 


Arrange with agency for the following schedule: 


August - Electromechanical Design 
September —- Design News 

October - Machine Design 

November - Electromechanical Design 
December - Product Design and Development 


Establish better procedur. for sending product 
catalog to every bingo card request with copy of 
lead to appropriate representative. 


4. New Product Releases 


ae 


Follow up first release which was sent out in 
May with additional releases no more than two 
months apart. 


Second release to describe general line and offer 
*“*off the shelf’’ delivery. 


Subsequent releases to be: planned to mash with 
Space ads. 


5. Technical Articles 


a. Begin effort to place a meaningful article in a 
respected publication by January 1969. 


b. Plan more active participation in technical 
societies with a view toward publication of 
design papers. 
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LEM INSTRUMENT CORPORATION 
STATEMENT OF INCOME 
EICUT MONTHS ENDED JUNE 30, 1968 


e. 


SALES 
GXTENSES : 


$ 5,144.40 


SALARIES AND BENEFITS $27,156.92 
FACTORY a 3,179.94 


ADMINISTRATIVE 1,430.35 


SELLING ° 63.55 


MATERIALS 401.48 


ELOF. ‘ENT . 20.40 


INTEREST . ; 781.96 
TOTAL EXPENSES : "ide 33,034.60 
NET LOSS 3 §27-890-20" 


BALANCE SHEET JUNE 30, 1968 


beseorn: 
Current asscts 
Cash $25,150.42 
Accounts receivable : . 1,619.40 
Inventories 1,826.18 3 
Total current assets - “the _ $26,584.01 
Pixed Assets: a 
Machinery and equipment $9,187.88 
Furniture and fixtures ‘, 623.68 
Leasehold’ improvements 346 .80 10,158.36 
Accumulated depreciation and amortization __ 267.92 __9,390.44 
| : $35.07% OL 
Liabilities and Stockholders! Deficiency: 
Current liabilities s . 
Accounts payable - §$ 2,707.65 
Accrued liabilities * 2,824.52 
Total current liabilities . $ 5,532.17 
Long-term debt . A ‘ 75,000 69 
Stockholders’ deficiency i ay 
Common stock 120.00 
,Paid-in surplus 21,671.50 
Deficit (66 , 349.22) 
Total stockholder deficiency ; 44 557.65" 
$35,974. 51 
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a ee 7 dated July 29, 197} Dv. E. Beaton 
p- 368) 243 Garde. Street 
Westbury, L. I., New York 11590 


July 29, 1971 


Twin Disc Corp. 
1328 Racine Avenue 
Racine, Wisconsin 


Attn: Mr. John Batten, President 
Dear Mr. Batten: 


I am sure that you are aware of the fact that I have been 
"fired" from my position at Lem Instrument Corp., one of your 
subsidiaries, anc that Mr. Gibson has appraised you of the 
situation that precipitated my discharge, after which, at the 
request of Bob Everette as a personal favor to him, I returned 
temporarily to finish up work in process, with the understanding 
that it would not be a permanent return since I would no longer 
subject myself to the continuous and uncalled for abuse from 
Prank Lowell. 


During che several weeks which it took to complete and 
document the aforementioned in-process work, I was paid on 
an hourly basis rather than on a straight salary basis as 
in the past, after which I was asked to reconsider and return 
permanently and I would not because of his treatment of and 
to me during the term of my employment, and the reasons previousiy 
mentioned. 


I was asked to return the following week for the balance 
of monies due me and I did, only to find I was paid neither 
my earned vacation pay nor the customary severance pay. 


During my visit with Mr. Gibson at his office in Racine 
(paid for at my own expense), I was assured that it was the 
policy of Twin Disc Corp. to pay anyone discharged two (2) 
weeks severance pay and earned vacation pay, and that this 
policy would be followed by Lem-Inst. Corp.; however, Mr. Lowell 
has seen fit to disregard this policy at his own discretion. 


Furthermore, Mr. Lowell has committed an even more unethical 
act of falsely reporting to the United States Unemployment 
Insurance authorities that I resigned of my own accord for 
the purpose of forming my own business, which was a deliberate 
and malicious untruth. 


This libelous course of action on his part has caused me 
to be considered ineligible to receive unemployment benefits. 


While I am pursuing employment, and am ready and willing 
to work, I am at the present unemployed and because of 
Mr. Lowell's false statements, I am being denied rights granted 
to most Americans, causing my savings to deplete and necessi-~ 
tating selling my shares in Twin Disc Corp. ‘n order to 
sustain myself and my family temporarily. 
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reasons for the aforementioned unethical, vicious 
and i.belous course of action on the part of Mr. Lowell 
esciijpxu: me, especially in view of my many contributions to 
Lem Iiistrument Corp. during the period of my employment, 
and our supposed past friendship. 


All of the statements made by me in this correspondence 
may be substantiated by others who were present at the 
time of the incident. 


I hope this letter will sti.ulate a review of the 
situation and the proper course of action will be taken. 


Thanking you in advance, I remain, 


Ydurs truly, 
ve sae Ys 
' hl butte 


JOSEPH SAMUEL 


Mr. W. Gibson 


p. We 
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February 18, 1972 


TO: Mr. Frank Lowel) s 
SUBJECT : SHAFT ENCODER LITERATURE 


Dear Frank: 


. I would like to point cut a few examples where I think more details end 
. application data would h lp us increase our market penetration. 


Hughes Aircraft Industrial Products Division (Oceanside, California) are 

manufacturing resistance welding devices for very fine wires for intcgrated 

circuits, etc. Bill Hill, Engineer, requests application data showing how 
our enc. jer works in conjunction with preset positioners. He would like to 
fincorporcte in his machine. ; 


Burke Porter Machinery Company, Grand Rapids, Michigan, would have an easi¢r 
time using our encoders and preset comparator if we had application cata on 
the coupling to use, load contacts available, coincidence light, size and 

shape, wire size inclucina 0.D., and ability to pull our wire through con- 
duit with other wires. Also, information on mating plugs would be helpful. 


Aerojet General Corp., Frederick, Maryland, Howard Miller, said he could not 
. consider using our encoder for his auto stacking system without further 
Yenginecring details. They are currently using contacting encoders. You 

have a memo on this. 


Of course, Automated Functions of Bladensburg, Maryland, J ‘addock, wanted 


: pictures of our wave shape taken from oscilloscope pattern. ‘o | 2 could pro- 
) ‘perly interface with his electronics. He also liked the thr.c -ype of investrial 


cases provided by Trump Ross which showed various types of shaft loacing and 
allowed environmentul and shock protection. 


Again, we would have made better progress with Eanco, Hatboro, Pa., if we could 
have wade our story more credulous with supporting facts and fivures. 


Eslimate life figure: #re on most encoder manufacturers’ litersutre. I think 
| this lack on our information may suvztines be a deterrent to our securing 

| business. lor example, bub Goez o* Boyston Engineers of Chicago, is going tu 
select LEH because we have longer fife. If he asks us to put “longer life" 
in writing, we are going to have a sticky wicket. 


Best regards. 


Gordon Danhof, is 
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February 28, 1972 
(typed 3/29/72) 


Hr. W. B. Gibson 


NOTES FROM VISIT TO LEM (2-22-72 and 2-23-72) | 


Dear Bill: 
I thought I would pass on a few observations and thoughts about Ltt. 


(1) Everett and I had cinner together 2-22-72 at his request. He wants 
to give the machinist, Bill, a raise of $15-per week and Frank will 
not approve. li also feels Lovell is trying to get nim to resicn. :i2@ 
wants your opinicn of what Frank's legal position would te if Everett 
did resicn. ould Lowcl}'s contract be still in force? He voluntarily 
told me many things. I told him he should talk to you. I feel he is 
i yt Twin Vise and we can depend on hin to remain loyal if this ‘s 
our wish. 


(2) Joe Samuel and Bob were both after Frank to Life Test encoders so 
that data could be pudlisned. 


(3) Frank asked me not to write any more memos like the one I wrote 

2-18-72 entitled "Shaft encoder literature". He said “these thinns 
should be verbal" as too many pecple question him about them. Further 
proof of the need for literature is shown by one encoder bouqnt cy Sandia 
Corp., Albuquerque, i.i4. for whicn they bought an E.R.C. comparctor. They 
are having trouole interfacing cur encoder with the ERC unit. If Frank 
had published the data sneet on comparators I wrote November ‘71, we could 
have sold tne comparator, too. 


(4) We are going to to through a traumatic session with cur custcrer {n 

Grand Rapids, tichican dDecause we must now clarify wiiat we live sold 
them. Frank is taking a rather stubborn attitude asout this. He carnot 
place himsclf in a position to sce wnat the customer needs. The custover 
{s Burke Porter achinery Co. I feel this exercise may end up helpful if 
Frank will see what is needed to operate machinery. Again, we necd printed 
literature and specs. ; 


(5) I am encouraged by an order for 10 more encoders which cane in while 
I was in lew York. Custorier is P.A.R., Ninneapolis. 


continued) 
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‘ 2 
ROTES FROM VISIT TO LEM (2-22 & 2-23-72). 2-28-72 


(6) 1 am also encouraged by call backs to LEN from Texas Instruments 
for clutches. They asked for me first which shows my calls were 
effective. Sperry Rand from Phoenix sent prints for clutches into Lér. 


(7) Frank appears willing to pursue M & M Precision's rotary table 
control. 


. 
e 


Gordon Danhof 
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PERSONAL & CONFIDENTIAL 20 January 1972 


Mr. Frank Lowel] 

Lem Instrument Corporation 
20 Sarah Drive 

Farmingdale, New York 11735 


Dear Frank: IP 
Your December 1971 report arrived yesterday, the day after my letter 
follow-up was dictated. , 


It is gratifying to see your actual sales for six months exceeding 
forecast by $1370 but it does appear that it.will be tough sledding 
from here on in through 30 June 1972 to meet the forecast of $132,600. 


The forecasted acceleration in sales from January thro-gh June 

was obviously based upor your plan to have three territories signed 
up with sales reps by 31 December and the entire country by the end 
Of March 1972. 


Since this portion of your plan has failed to materialize as of 

15 January, the date of your report, I find it hard to believe you 
will attain the increased direct sales exposure in time to meet 
your sales forecast through June. 


I sincerely believe your sales projections could have been met with 
the increased exposure planned and for that reason I find the light 
treatment in your report of this important subject to be unsatisfactory. 
Your Board approved your plan and willingly authorized the funding of it. 
I think we should know: 

a) How many replies you have received. 


b) How many have been interviewed and why they were rejected. 


¢) Your current schedule and the possibility of being on 
‘ie schedule by 31 March. 


(continued) 
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TO: Mr. Frank Lowell DATE 20 Jan 72 


d) How the delay in this plan will affect your sales 
projections through 30 June. 


Frank, I must have this kind of support from you as your inter- 
mediary. I'm leaving too much of my britches on the fence. 


Sincerely, 


TWIN DISC, INCORPORATED 


< 
4 . ‘ 
/ Ate 


Wilton B. Gibson 
Vice President 
Corporate Development 
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CERTIFICATION OF MINUTES 


SIDNEY BOBBE, an attorney duly admitted to practice 
under the laws of the State of New York, do hereby affirm 
purstant to the rules of this Court, that he has duly served 
a copy of the minutes in the within action upon the respondent, 


and said transcript has been settled. 
January 7, 1974. 


SIDWEY BOBBE 


